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UNITED STATES OF AMERICA 


—_——- 


UNITED STATES DISTRICT couUnT 
SOUTHERN DISTRICT OF REW YORK 


MILTON SILVERMAN, 
NOTICE OF PETITION 
Petitioncr AND HOTION 


vs. 


UNITED STATES OF ANGRICA (68 Cr. 762) 
x Vedere PALMER 
Ts civ-493 4 


PLEASE TAKE NOTICE, that there is hereby made a 
petition and motion on behalf of Milton Silverman in the 
United States District Court for the Southern District of 
New York, Foley Squarc, N.Y., returnable in RoomAres , 

“A . 

on october 1b , 1975 at 4/30 ia thot Feeweow | purstant 
to Section 2255 of Title 28 United States Code and the 
Fourth, Fift d Sixth Amendments to the C tituti f 

ourth, h an pendnep s to the Cons u wep 
By United States, upon the affidavits and exhibits emexcd 
eAE 

‘ 
hereto and ywpon the proof to be brought forth at the hear- 
ing requested hercin, to set aside the judgment of convictio 
entered in 68 Cr. 762 on or about April 25, 1969, on the - 
grounds that the said judgment was the product of the prose- 
cution's (1) knowing use of perjured testimony, (2) failure 
to disclose and suppression of evidence helpful to the ac- 
cused, (3) intimidation of prospective defense witnesses, 
(4) failure to prove an offense, and (5) use of false evi- 
dence of domination, and for such other and further relicf 
as to the Court may scem just and proper. 
Dated: New York, N.Y. 
October 2 » 1975 
. YOURS, ctc., 

LLOYD A. ALE 
Attorney for Appellant 

and Movant 
36 West 44th Street 
New York, N.Y. 10036 
HON. PAUL J. CURRAN 972-0170 
United Staten Attorney 
Southern District of New York 


Attorncy for the United States 
of Awcrica 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee ce ee a ea a ee 


@ : MILTON SILVERMAN, . : 
Petitioner, : PETITION AND MOTION 
Vs. : . S8 Ce, 762 -.. 
Jupee farrier 
i UNITED STATES OF AMERICA, ; AEC AGEL 
Peer ee See ee 
f . MILTON SILVERMAN, “y counsel, makes this petition and 


motion pursuant to 28 U.S.C. §2255, the Fourth, Fifth, and Sixth 
h ‘iicndente to the Constitution of the United States to set aside 
, and vacate the judgment of conviction entered against him in the 
a United States District Court for the Southern District of New 

, eae be York, on or about April 25, 1969, and in support thereof alleges: 

is ‘According to the allegations of indictment 68 Cr. 

762, as modified by the prosecution's evidence at the trial, the 

conviction here sought to be set aside was on the following 

Charges (after reversal of the first eight counts on appeal): 


(a) embezzlement, conversicn, and misappropriation of 


é 

the $1,000 proceeds from the sale to a junk dealer of an air - 

: i 

conditioning unit allegedly belonging to a union Welfare Fund ' 
in violation of 18 U.S.C., Sec. 664 (count 14); 


(b) embezzlement, conversion and misapplication al- 


nowt n,n 


ee + Jeged to be in violation of 29 u.S.C., Sec. 591 (c) concerning 
funds of Local 810, I.B.T. allegedly used by petitioner, an offi- «© 


cer, without proper authorization, for I.B.T. convention expenses 


* ae a 


(count 9), Christmas gratuities (counts 10 and 12), and personal 


i i; loans (counts 11 and 13); 


I! (c) causing false entries to be made in the Local 


at 


, 810 executive board minutes concerning the authorization of the 


; Christmas gratuity and personal loan expenditures which were the - 


i subject of the preceding counts (count 18), in violation of 29 
eo hu.S.c. Sec. 439(c); 

(a) causing a false statement to be made in a form 
LM-2 submitted to the Secretary of Labor by Local 810 concerning 


union expenditures which were allegedly amounts embezzled, con- 


< Somenee actuate antes mR + 
as er oe a ee 


i verted, and misapplied by petitioner, in violation of 29 U.S.C. 
a . 4 Sec. 439(b) (count 15). ; By 

2. On each of the foregoing counts petitioner was sen- 

i tenced to terms of imprisonment totalling 8 months, and a cumula- 
| tive fine of $1,000 by the Hon. Edmund L. Palmicri, United States : 
District Judge, April 25, 1969. The sentence was served; the fine. 


1 


.f| paid. In addition, petitioner is now barred for a period of five 
j 


| 


union or with a union welfare or pension plan, his previous em- | 


: years from serving in any official or employee capacity with a 


ployment, as a result of his conviction and is under other dis- 


}}'-abilities and disadvantages also as a result thereof. | 


3. The issues here raised were not previously raised 
on the direct appeal 430 F.2d 106 (2d Cir. 1970), cert. den 402. 
U.S. 953, reh. den. 403 U.S. 924 (1971) or the appeal from denial 


i of a new trial, 469 F.2d 1404 (2d Cir. 3972), certs den:..93 S.Ct. 


2271 (3973). 


fi 4. This proceeding collaterally attacking the convic- 
tion is predicated on grounds not originally available to peti- 

4 tioner, as a result of the prosecution's known utilization of per- 
| jured testimony, Napue v. Illinois, 360 U.S. 264 (1967), the pros~— 
cae |. ecution's failure to p-oduce exculpatory material, Brady v. Mary- 
land, 373 U.S. 83 (1963), and otherwise, United States cy tel. Pay 


v. Noia, 300 F.2d 345 (2a Cir. 1962), aff'd 372 U.S. 392 (1963). 


5. In Kaufman v-. United States, 394 U.S. 217, 224 
4. (1969), the Government acknowledged that a procceding under. Sec- 
tion 2255 will lie even after prior federal appeals are exhausted 


-where the claims raiscd “impugn the integrity of the fact-finding 


process or challenge the evidence as inherently unreliable... 
394 U.S. at 224. 

6. The grounds raised in this petition mect the stan- | 
dards set by the Supreme Court in Kaufman; Supra: 


“The opportunity to assert federal rights in a 
fecderal forum is clearly not the sole justifica- 

“. tion for federal post-conviction relief; other- 
wise there would be no nced to make such relief 
available to federai prisoners at all. The 
provision of federal collateral remedies rests 
more fundamentally upon a recognition that ade- 
.gquate protection of constitutional rights re- 
lating to the criminal trial process requires 
the continuing availability of a mechanism for 
relief." 394 U.S. at 226. 


“fhe factual and legal issues raised herein establish a hearing is 
required to meet the standards of due process and the constitu- 
tional guarantee of a fair trial. ‘Kaufman v. United States, supra; 


Hayman v. United States, 342 U.S. 205 (1952). 


KNOWING USE OF PERJURED TESTIMONY (1); 
FAILURE TO DISCLOSE AND SUPPRESSION OF 
EVIDENCE HELPFUL TO THE ACCUSED; INTIN- 
IDATION OF PROSPECTIVE DEFENSE WITNESSES 


i 
| 
! 


' 
| 
' 


7. Under count 18 of indictment 68 Cr. 762, charging _ 
| 


petitioner with alteration of union records, the prosecution 


eS oe LTS ae 


offered proof of the falsification (alteration) of the Local 810 


= TSS Se. 


Exccutive Board minutes for the December, 1965 meeting (Ex.3), 


particularly concerning the authorization of a loan to petitioner 


; ; bet ee : i 
-and Christmas expenditures made by petitioner. This proof was 


adduced through the testimony of an attorney, Jacob Fricdland, who 


ha@ been retained by Local 810 to examine the Local's records 


prior to their submission to a grand jury pursuant to subpocna 
duces tecum, returnable in this courthouse in March, 1967. 
Friedland testified on a rebuttal witness under a grant of immun- 
ity (7.977Ff). ; 

8. Because of the impact of Fricdland's testimony, 
coming at the very end of the trial, that testimony undoubtedly 
swayed the jury as to all counts. That effect was also pictus 


by the very nature of count 18 which charged a general falsifica- 


. 


tion of union records, although the proof was singular. Thus count 


18 and Friedland's testimony indicating the minutes had been al- 
tered could have been -- undoubtedly was-- taken by the jury as 
evidence of guilty knowledge on the part of petitioner as to all 
other union transactions as to which they convicted him.” The 

- Court's instructions to the jury emphasized that the evidence of 
fabrication of union records (count 18) should be considered in 
connection with all the evidence in the case. (A.1164). 

§. It now has been established that the crucial testi- 
mony of Jacob Friedland was perjurious and that the prosecution 
so knew or had reason to know, but disclosed it neither to the 
Court nor to the dcfense. 

10. Jacob Friedland testified at the trial that he had 
no recollection of the original state of the December, 1965, Local 
810 Executive Board Minutes nor of any change that may have been 
made in them. By looking at his March 3, 1967, confidential re 
port on the Local 810 records, Friedland testified that he came 


ne 


1. References in the form "T. " are to the trial transcript; 
in the form "A. " are to the record on appeal. 


This seems fundamentally unfair, since, as was pointed out, in 
a previous application, the prosecution arqued from Fricdland's ° 
testimony that the change in the Dec. 1965 minutcs.was made in 
March, 1967, while the grand jury charged in count 1#@ that the 
fabrication was made during the 1965-66 calendar years. 


to the conclusion that the last paragraph of page onc of the 
December, 1965,. minutes, dealing with a Joan to petitioner and 
recompense to him for Christmas gratuitics for third partics, had 
been changed (T.978-80) . 

11. Sophie Oschak, then secretary of the Local 810 
Executive Board, and Max Sanchez, a member of the Board (whosc 
affidavits are attached hercto) recall not only that it was Miss 
Oschak who retyped the first page of the Dec. 1965, minutes in 
March, 1967, but that she did so in the presence of Jacob Fricdlan: 
and under his instructions after he had been retained by Local 810 
to examine its records subsequent to service upon the Local of a 
grand jury subpoena duces tecum calling for the production of 


Local records including the 1965-66 minutes. 


12. Jacob Friedland, Miss Oschak and Mr. Sanchez attes 


had first asked them if, in fact, the Executive Board at its 
December. 1965, meeting had authorized the disbursements in gques- 
tion to petitioner. When they reported to Friedland that author- 
ization had been duly voted, he told Mrs. Oschak that the minutes 
would have to be changed to reflect the authorization. Jacob 
Friedland then handed Miss Oschak a slip of paper and told her to 
replace the then last paragraph of the first page of the December, 
1965 minutes with the language on the slip. After she had re- 
typed the first page of the minutes, Miss Oschak gave them to 
Priedlané. Petitioner was neither consulted about nor informed 
i of the change (sce also T. 931). 

; | 13. Herman Brickman 3 (affidavit annexcd hereto), who 
was present at the discussion between Oschak, Sanchez, and Fried- ay 
land, and long familiar with the gencral conduct of union affairs 


3. No relation to Henry Brickman, former house counsel] to Local 
810. 


(but not Local 810 in particular) offered his opinion that minutes 

' 
were fregucntly changed in this fashion to reflect what had act- 
wally transpired at a union meeting because the persons who pre- 


pared such minutes were not skilled in or familiar with the lan- 


| 
| 


guage best suited to reflect the action taken. 

14. Mr. Herman Brickman was an independent arbitrator 
who had no relation with Locals 810 and 1614 nor the Welfare Fund. 
He was present at the former offices of Local 810 on the occasion 
just discussed to confer with Jacob Friedland, who representcd 
the Local in some difficult organizational proceedings. Mr. 
Brickman, who had been asked to intercede by the employer, net 
Local 810, I.B.T., did not know a grand jury subpoena had been 
issued for the Executive Board minutes nor that Jacob Friedland 
. had been retained subsequent to service of that subpoena to render 
a report on the union records. Mr. Brickman was also unaware shee 
there was a trial and conviction of petitioner at the time and only 
accidentally later learned of the nature of Jacob Friedland's | 
testimony. 

15. In the circumstances of the Friedland testimony, 
the role of the prosecution seems misconduct and tantamount to a 
denial of due proccess. 

16. Miss Oschak and Mr. Sanchez had been called re- 
peatedly before federal grand juries in this District, informed 
by the prosecutor that they were targets of the investigation and 
badgered about invocation of their 42th kneeiinekt privileges on 
advice ot counsel, in a manner which indicated to them that in 
some way they were being threatened with Siapl ication concerning 
dealings with petitioncr, past, present or future. They were 


subpocnacd by the prosecution at the trial, sequestercd, but not 


i 
i 


called, so that they were unaware of a, Sn given. Because 

of the reluctance and fear induced by what they regarded as 

threats to them by the prosecution, they were and have been unwill= 
| 
| 
i 
! 


substance but accurately reflected union business anc was a formal 
H 


ing to communicate about events covered by the trial. This was 
effectual suppression of their testimony, since they feel, accur- 
ately, it is submitted, that they @id nothing wrong and that the 


change in form of the Executive Board minutes was not a change in 


change directed by an attorney who, they knew, represented the 


union | 
. | 


17. Reference to the record of the trial in this case j 
' 
in the light of these recent revelations gives rise to the unmis- 


takable inference that the prosecution had reason to know of the 


: €alse nature of Jacob Friedland's testimony in ample time to alert 


—rs 


= 


° a eS 


the defense which it did not do. 

18. Jacob Friedland testified that he would not have 
appeared as a Government witness without a grant of immunity 
(7.979). The prosecutor, Mr. Maloney, stated to the Court just 
prior to Friecdland's testimony that he had oral authority from 
the Attorney General of the United States, with written authority 
en route to grant Jacob Friedland immunity from prosecution pur- 
svant to 18 U.S.C,, Secs. 2514, 2516(1) (b). 

19. Eariier in the trial, the Court was informed by 
the prosecutor that Jacob Fricdland's own attorney, Robert Scher, 
had advised that Jacob Fricdland would invene his privilege 
against self-incrimination if called as a witness (T.466). That 
statement was made during the course of a voir dire examination 
of Jacob Fricdland (T.461-75,609-10) held to enable the trial 
court to determine whether Jacob Fricdland's testimony and dis- 


closure of his confidential report to Local 810 (Ct.Ex.¢) would 


be in violation of the attorney-client privilege between himsclf 
and the Local. Eventually the trial court overruled the claim of | 
attorney-client privilege and, svi motu,put in evidence that part 
of page 11 of the confidential report which stated that there was 
no approval by the Local 810 Executive Board of the December, 

1965, $2,000 loan to petitioncr (Ex.G-A; T. 1002, 1004). The 
ground for the latter ruling was stated to be that the portion 

of the report admitted was not confidential Since it mercly, 
allegedly, showed what the original minutes stated, thus demon- 
strating that the minutes before the Court were "fabricated". The 
ground for the former ruling was stated to be that suppression of 
Friedland's testimony might prevent “the disclosure of an illegal 
or fraudulent act hatched in the future” (T.615) and determination 


of “whether these minute books were authentic books at the time 


they were produced for the government or whether they were par- 


tially fabricated." (T.620) 


20. During the hearing on that issue, the trial court 
appeared to be of the opinion that Jacob Friedland himself was 
innocent of any wrongdoing, that he had consulted with Local 810, 
examined its books, and prepared his report in good faith, and 
that he nad not acted in concert with the defendant or anyone 
else in the alleged alteration of the minutes (T.614,620-21,637).4 
The Court's opinion of FPriedland’s non-involvement appeared to be 
sufficiently stronq to have caused it to overrule Friecdland's 
Claim of his privilege against self-incriminia*tion as well, since 
the Court concluded that its invocation could only protect the 
@efendant (petitioner) or persons in league with the defendant 


(7.651). The reason the trial court ruled otherwise was not 


Indeed, in a pre-trial proceeding, Judqe Murphy quashed a pro- 
seculion subpocm: for Fricdland's confidential report on the 
ground that ne showing had been made that the report was 
rendered for the purpose of committing a fraud or crime (A.79). 


because Friedland testificd that the prosecutor had warned him 


that he was a target (T.633), as to which the trial court at | 
tie i first secmed skeptical (T.634), but because the prosecutor con- | 
‘ # firmed it (ibid.). The following admission by the prosecutor, cru- 
cial to this petition, took place: | 
“PE COURT: Do you know of any evidence, Mr. 
j Maloncy, which would possibly link Mr. Fricdland 
with the alleged fabrications of the portions of 
these minutes, Exhibits 3 and 5? 


MR. MALOWEY: Yes, your Honor, I am afraid 


21. Before offering formal immunity, the prosecuto~ 
proffered a personal undertaking not to prosecute Jacob Friediand 
if he gave only the limited testimony, eventually forthcoming, 
that the December, 1965, Executive Board minutes, when he first ‘ 
f.w them, were not in the same form as those procuced in Court 

i 
(T.647). Although such testimony undoubtedly satisfied the prose- 
cution's ~urposes, resulting as it did in a conviction; it did not 


satisfy the ends of justice or satisfy the prosecutor's duty to 


make exculpatory material available to the defense and to ensvcre 


that perjurious testimony not infect a criminal trial. These 
facts alone show that the prosecution, without excuse, purposely 


and wilfully suppressed and concealed exculpatory evidence. 


22. As the prosecutor knew of evidence indicating 


Jacob Friedland's involvement, it had to be evidence indicating 
he had a role in the change of the minutes.> The prosecutor had 
been repeatcdly admonished, pre-trial by Judgc Murphy and at the 
trial by Judge Palmieri, that wrongdoing on the part of Jacob 


Fricdland could not be spelled out from the only submission the 


‘prosecution was willing to make in open court: retention of 


By contrast, the prosecution was able to produce no proof that 
petitioner had such a role. The trial court charqed the jury: 
4 “There is no evidence in this case linking any action of the 
@detendant with the alleged fabrication.” (17.1164) 


SS BL 


13. 


Fricdland by Local 810 after service upon it of grand jury sub- 


poenas for its records (including the executive board minutes) to 


| 
| 

examine those records, his cxamination of them and his confidential 
? 


report to the Local. Were that all the prosecutor knew, he would 
undoubtedly have gone along with the trial court's indicated 
action of overruling Friedland's claim of privilege. The prosecu- 
tor's attempted assurance of informal immunity and his stated se- 
curing of statutory immunity for Friedland is a clear indication 
that the prosecutor knew significantly more about Friedland's 


: ; , ; : 6 y 
direct involvement in the alteration of the minutes. From the 


annexed affidavits of Miss Oschak and Messrs. Brickman and Sanchez, 
we now know what that involvement was. None of the required dis- 
closures were made by the prosccution. j 
23. Under Brady v. Maryland, 373 U.S. 83 (1962), the : 

prosecutor had an affirmative duty to disclose the exculpatory 
material to the defense. 

24. Under Napue v. Illinois, supra; Miller v. pate, 
386 U.S. 1 (1967), the prosecutor had a duty not to present per- 
jured testimony or false evidence and to undertake its eradication 
once it came forth. Yet the prosecutor in this case solicited and 
allowed to remain before the jury the testimony by Jacob Friedland 
that he had no recollection of the contents of the original execu- 
tive board minutes other than by use of his confidential report 
(T.978-9, 981, 983-4, 985-6, 991), that he did not know what 
changts had been made in the minutes (T.979, 986), that he could 
not say whether the first page or the second page of the minutes 


had becn changed (T.985). 


It is not without siqnificance that at the pretrial quashal 
procecding:, the same prosecutor urged, unsuccessfully, that 
Judge Murphy cxamine ex parte grand jury minutes which pur- 
portedly showed Fricdland's role was to further a criminal 
enterprise or fraudulent act (A.76). 


Under this circuit's decision in United States v. 
Remington, 191 F.2d, 246, 251 (2a Cir. 1951), holding such conduct 


tantamount to spoliation, the prosecution had a duty not to threat~ 
en prospective or possible defense witnesses with prosccution re- 
i 

peatedly so as to make them cffectively unavailable to the defense. 
All of these dutics were violated in this casc. visle~ 

tion of any one is sufficient to require vacation of the judgment 


of conviction. 


USE OF PERJURED TESTIMONY 
BY Ti PROSECUTION (11) 


| 
| 


25. Deliberate use of perjured testimony by the prose- 
cution in.a criminal case is subject to at least the same stric- 
tures as the willful and/or knowing use of false or perjurious 
_ statements by a citizen charged with a criminal offense therefoc. 
The Second Circuit has held that, in addition to proof of know- 
ledge of ialsity (always subjective and elusive), a person may be 
held to have violated his duty to see that only truthful statements 
are made in important public matters on a showing that he was in 
a position to know or ascertain the truth but failed to make rea~ 
sonable inquiry, blinded himself to the facts, or indulged in con- 
@uct which indicated cither an intent to conceal or a carcless 
@isregard for the truth. See United States v. Sarantos, 485 F.2d 
877, 880-1 (2d Cir. 1972); United States v. Jacobs ,475 F.2d 270, 
287 (2d Cir. 1973); the charge of the Nonorable Edmund L. Palmicri 
»- $m United States v. Macnberq, 441 F.2d 441, 444 (2d Cir. 1971); 
ana in this very case (T.1146). See also Wild v. Oklahoma, 187 
F.2d 409, 410 (lOth Cir. 1951), and the opinion of Chicf Justice 


Burger in Giglio v. United States, 405 U.S. 150, 152-4 (1972). 


This standard of conduct, reguired even of ordinary citizens, is 
far higher when applicd to prosecutors and investigators in crim- 
inal cases. WNapuc v.- Illinois, 360 U.S. 264, 269 (1967). When 
that standard is applicd to the instant case, it is evident that 
petitioner's conviction falls squarely within the prohibition and 
i must be vacated. 
26. The conviction on count 14, for example, was 
based on the testimony of Paul Chlystun to the effect that he, at 


the direction of his superiors, contacted Milton Silverman about 


the removal of air-conditioning units from the building actually 
owned by the Welfare Fund (not Local 810, 1.B.T., as Chliystun 

testified) which eventually led, Chlystun said, to his giving Mr. 
Silverman $1,000 in cash, the sale price of the units to the junk 


' 


@ealer Katz. This testimony was completely false and the prosecu~ 


| 
tion was in a position to determine its falsity. 


27. Had the prosecuticn made reasonable inquiry of ) 
Reader-Green, the euneeal contractor on the demolition and recon- 
struction, and examined the documentary evidence, to wit, the 
written agreements for demolition of the Welfare Fund building, 
it would have ascertained that: 
(a) The air conditioners were the property of 
Morrison-McCarthy, the subcontractors in that area, 
under contract provisions (see annexed affidavits of 
Robert Blakeman, Esq., and Lawrence Cohen) and not 
owned by the We'fare Fund or Local 810; 
(b) Any other matcrial removed by Katz from the 
premises, included in the $1,000 payment to Chiystun 
was the property and responsibility of Reader-Green 
or other subcontractors and not of the Welfare Fund or 


Loca). 810 (ibid.); 


ores @  emese tem mt 


(c) Chlystun was instructed to contact Marcus, 

‘.@ principal of Morrison-McCarthy, concerning removal 

of the air-conditioners, since it was their property 
and responsibility (see annexed Cohen affidavit). That 
Chlystun followed thosc instructions is the only infer- 


ence from the facts that Katz was contacted by Morrison- 


lien ee ee i 


McCarthy and Marcus was at the Welfare Fund construc- 


7° 


tion site when Katz arrived to make payment (T.442); 

(a) Chlystun was ordered to have the conveyor re- 
moved by Lawrence Cohen, his superior at Reader-Green, 
without any consultation with Milton Silverman, the 
Welfare Fund, or either local, since that item was 
by contract and trade custom the property of the gen- 
eral contractor as was the responsibility for its re- 
moval (see Cohen and Blatreman affidavits, infra); 

28. If the foregoing facts were not in the possession 
of the prosecution at the time it offered the perjured testimony 
of Chiystun, it was because the prosecution's investigation amount- 
ed to a pattern of avoiding proper inquiry which appears almost 
studied. No inquiry was made of George Greenberg, &@ principal 
of Reader-Green, concerning ownership of the items removed by 
Katz, nor of anyone else at that firm (see Blakeman affidavit, 
infra). An F.B.I. agent did interview Lawrence Cohen, Chlyst: ‘s 
superior, but assiduously avoided any inguiry into the Katz trans~ 


action (sce Cohen affidavit, infra). Instead the agent only 


guestioned Mr. Cohen about some work done by the general contract- 


or at Mr. Silverman's tome. (Ibid.) When the agent was informed 

that Mr. Silverman had paid for the work, the inquiry ended. (Ibid. ) 
29. Marcus, the representative of Morrison & McCarthy 

who dealt with Katz and Chlystun, who participated in these trans~ 


actions, was questioned by the Government, it is believed, and is 
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not available for interview. In the interests of justice, it is 
respectfully regucsted that the United States Attorney be required 
to disclose what he and the investigating agents learned and ob- 
tained from mascus and from any other representative of Morrison 

& McCarthy. 

30. The perjurcd testimony in support of count 14 may 
well have tipped the scales against petitioner as to all counts 
since it presented the jury with the most graphic -~ and only-- 
instance of a purported direct conversion of a Welfare Fund or 
union asset into a personal cash receipt in a transaction not re~- 
corded in any fashion on Fund or union reports or recorcs. All 
the other counts on which conviction stands concern allegedly im- 
proper disbursement of funds to petitioner and the concealment of 
those transactions through false reports and alleged chunge of 
union records (the Local 810, Dec. 1965, Executive Board minutes 
under count 18). Under these circumstances, it cannot be said 
that there was no spillover of the tainted evidence from count 14 


to the remaining counts. Therefore the conviction should be 


vacated on them as well. United States v. Hines, 256 F.24 S6i 


(2d Cir. 1958); United States v. Barash, 365 F.2d 395 (2a€ Cir.1966). 


THERE WAS NO CRIME AS ALLEGED IN COUNT 14 


31. The conviction on count 14 must be reversed and 
the count dismisscd or a judgment of acquittal entered because 


the crime alleged could not have been and was not committed. 


Over a year ago, counse] requested of the United States 
Attorney's office that there be produced for inspection th 
oriqinal trial exhibits, material produccable under is 9.5.6. 
§3500 and under Brady v. Maryland, supra, and the documenta- 
tion and other material concerning the qrant of imounity Lo 
Jacob Friedland. While representatives of the United States 
Attorney's office agreed to produce it, it has not yet bean 
produced. Some files were produced recently by the United 
States Attorney's office but they did not contain the 
reguested material. 


32. Count 14 of indictment 68 Cr. 762 charges that 
petitioner converted preperty (i.e. the aforementioned wir condi- 
tioners) of the Welfare Fund into $1,000 cash allegedly delivered : 
to him. The contract between Reader-Grceen, the general a 


for the demolition and reconstruction of the Welfare Fund build- 


and Morrison & McCarthy, the subcontractor for air-conditioning 


i 
ing, and the Welfare Fund, the subcontract between Reader-Green | 


on the building, the affidavit of Robert Blakeman, Esq., the at- 
torney who drew the contracts on behalf of the general coakenctske 
the affidavit of Lawrencs Cohen, supervising engineer for the 

general contractor, conclusively establish that on July 18, 1966, : 
or, indeed, any date after the echtrnces were signed on April 6, : 


1966, the material paid for and removed by Katz was the property 
of the general contractor and one or more subs and not that of 


the Welfare Fund. 
' 
33. Did the prosecution and/or its investigdtors know © 
; : i 
this but, nonetheless, rely on. the irrelevant lease provisions 


alone so that the Court, the jury, and the defense, were misled? 
The answer to that question may be within the prosecution's files. 


.(See footnote to paragraph 29, supra). Even if the question be 


answered in the negative, dismissal of count 14 is still required. 


1 
It is a fundamental denial of due process to allow conviction of 


a crime which could not have been committed. H 

34. Section 49 of the Specifications for Heating, Ven- 
tilating, and Air Conditioning Work on the Welfare Fund building 
provides: 

*(a) This Contractor shall perform ail 

necessary demolition, removals and reloca- 

tions... : 


t 2 * * e 


"(c) Remove all existing ... air condi- 
tioning units.... 


®(c} Removal shall include taking from 
the premises and disposal of removed items." 


Similar language is contained in the general contract. There is 
also a provision that allows the owner ef the premiscs (i.e., the 

: Welfare Fund) to except material from the removal and disp 's 
provisions of the contract if the owncr designates a leca <7 Lo 
which it wishes the material removed. Such designatio1 aides not 
include scrapping, the only work carried out on the air-condition- 
. ers, however, as the specifications in the contract provide: 
"~hose items turned over to the Owners shall be cleaned and placed 
in good peoete<* 


35. Mx. Blakeman and Mr. Cohen attest that. under the 


' foregojng contract provisions, any scrap vaiue of material, inclu- 


Ging that of the air conditioning units, required to be removed 
_Goes not enure to the owner of the premises (the Welfare Fund) but 
to that contractor whose duty it is to remove it. Further, accord- 
ing to Mr. Cohen, .who had over-all ‘supervision of the Welfare Pind 
job, no exceptions or designations were made by the Fund from or 

to the removal and disposal provisions of the contract. 

36. Thus, as a matter of law, the air conditioning 
units were not the property of the Welfare Fund and, thercforc, 
could not serve as the basis for a fedcral conversion charge 
against petitioncr. 

37. Even if it were to be assumed that petitioner re- 
ceived the $1,000 referred to in count i‘. that would be solely 
a civil wrong aginst a general or subcontractor, and not merely 
' a variance from indictment 68 Cr. 762. Cf: Stirone v. United 
t States, 361 U.S. 212, 80 S.Ct. 270 (1960). It would simply not 
support any version of the charge in count 14 and would be, as it 


| was, beyond the criminal] jurisdiction of this Court. See United 


8. The perjurions testimony of Chlystun, as shown hercin, and the 
. facts set forth in the previously filed motion for a new trial 
@Gemonstrate that petitioner did not receive the $1,000. 


é 


| 372 U.S. 391, 408-09 (1963). 


States v. Archer, 486 F.2d 670 (2d Cr. 1974); sec also Fay v. Noia, 


38. As noted supra, the vivid, if erroncously prof- 
fered and reccived,’ evidence under count 14 is the solitary in- 
stance of an alleged direct cash payment to petitioner, nowhcre 
recorded on Fund or Local records which, as it could not but have 


influenced the jury's verdict on theremaining counts, requircs 


reversal there as well. United States v. Hines. 256 F.2d 561 (2d 


Cir. 1958); United States v. Barash, 365 F.2d 395 (2d Cir. 1966). 


FALSE EVIDENCE OF DOMIWATION 


39. In its original opinion in this case, the Second 
Circuit dealt at length with a troublesome issuc raised by the 
prosecution, the alleged "Domination and Control" by petitioner 


of the union locals. United States v. Silverman, 430 F.2d 106, 


123-4 (2d Cir. 1970). The appellate court iiade specific -eference 


' 
, 


to Exhibit 47, the: notice to union employees served with subpoenas 


to inform union counsel: Ne a ee 


“The manner in which the union was operated was 
also illustrated by the so-called ‘gag order' issued 
under the name of Milton Silverman. It was personally 
served by a ‘security officer’ on twenty-eight officials 


of the labor organizations involved. It stated: 


‘If you are approached by any Federal 
investigators do not give them any informa- 
tion. Refer them to our attorney, Mr. Shivitz.' 


"Anyone disregarding these orders will 
be summarily terminated. '* 


(Emphasis in original.) The government, after having 
confronted Silverman on the stand with this document, 
made use of it during summation to show his domination 
and control over the unions." 430 F.2d at 124. 
40. In his summation reference to Exhibit 47, tne pro- 
. -secutor asked if the powers allegedly implicd by that notice, which 


he attributed te petitioner were not Hitlerian despotism, which 


colored all counts: "Are those the words of Samuc:] Gompers... or 
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are they the words of Adolph Hitler?” (T. 1095, prosecutor's sum- 
mation). 
‘41. When objection was made to these remarks as in- 


flammatory and prejudicial, the trial court overruled it (T.1106).. 
t 
| 


told that the defense summation was crroncous and the crrors were | 


Yet near the beginning of the Court's instructions, the jury was 


pointed out at length (T. 1111-14). 

| 42. The crucial consideration, ignored by the prosccu- 
tion, was : Were they the words of Milton Silverman? It now 
appears that they were not and the conviction must be vacated. 

43. The annexed affidavit of William Doherty, at the 
time the dispatcher for Local 810, now retired, indicates that it 
was he and another employee, not petitioner, who prepared the 
notice, that it was counsel for the Local who requested that some . 
means be taken to ensure he was contacted when any union employee 
was served or approached (counsel confirms this in a separate 
affidavit), that ‘it was Doherty alone who inserted the final sen- 
tence of the notice containing the threat of termination and had 
the notice typed by another employce of the union who also typed 
on petitioner's name, all without consulting petitioner (the 

--other employee confirms this). 

44. The only source for the statement by the Court of 
Appeals that Doherty “personally served" the notice on 28 union 

employees and officials is the prosecution's bricf on appeal; there 


is no basis for it in the record. Mr. Doherty's recollection is 


that he served no one with the notice or a copy of it. | 


45. Mr. Doherty was not present, at the trial and did 
- mot learn until recently that the notice of August, 1967, which 
he had prepared, had any significance. 
46. Even if the showing here advanced in connection 
with the spurious attribution of the notice (so vividly described 


e 
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by the Court of Appeals as a “gag order"; scarcely less inflamma- : 


tory to a jury of laymen) to petitioner was not alonc sufficicnt 
to jusitfy the relict requested, it is still another indication 

of the crroncous nature of the judgment and of the likelihood that 
petitioner would prevail on what, if any, counts are to be retried 


after vacation of the judgment of conviction. 


WHERErORE, it is respectfully praycd that the judgment 


and sentence be vacated, that the indictment be dismissed and that 


a hearing be held on this petition, and for such other and further 


relicf as to the Court may scem just and proper. 


LLOYD A. HALE 
Counsel for Petitioncr, Movant, 
Milton Silverman 
36 West 44th Street 
New York, New York 10036 
972-0170 
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VERIFICATION 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


MILTON SILVERMAN, being duly sworn, deposes and 
says: dcponent is the petitioner and movant in the within 
action; deponent has read the foregoing petition and motion 
and knows the contents thereof; the same is true to his own 
knowledge, execpt as to the matters thercin stated to be 
alleged on information and belicf and as to those matters 


deponent believes it to be truce; deponent did not know of 


the facts stated therein at the time of the trial and only 


learned of them from the investigation that led to the 


making of the petition end motion. 


HILIOs SilViewiie 


Svorn to before me this 


day of » 1975. 


UNITED STATES DISTRICT COURT 
SOUTIERN DISTRICT OF REW YORK 


si ln ae a ae ah a ey ae a a ow ew ae se 
+ . 
UNITED STATES OF AMERICA, 
~against- 


MILTON SILVERMAN, 


Defendant. 


STATE OF NEW YORK ) 
, BAMys 
COUNTY OF NEW YORK ) 
SOPHIE OSCHAK, being duly sworn, deposcs and says:- 
1. I have been employed by Local 810, IBT, for over twenty- 
nine years and was the duly elected Secretary of the Union, and 


the Recording Secretary of the Executive Board of the Union for 


many years, including the year 1965. I was a trustce of the 


Local 810, IBT, until December 31, 1970. 


United Wire, Metal and Machine Welfare and Pension Funds a 


2. When I was Secretary of the Union and when I was Recording 


| 
‘. 
| 


Secretary of the Executive Board, I attended all Exccutive Board 
meetings, kept notes of what transpired, and thereafter prepared 
and typed the minutes of the meetings. I used, as a format, min- 
utes of prior Executive Board mectings. 

After I prepared minutes of the mectings, I always submitted 
them to other members of the Executive Board, including our house | 
counsel, and if the minutes as recorded vp aamdananeetie to their ae 
lections c* what had transpired, the minutes would be signed by | 


each Executive Board member and placed in the minute book. 


3. In February 1967, the diten i Genedd wath 4 Greek ae 
subpoena requiring een of specified books and records, in- 
cluding the minutes of mectings of the Executive Board. In accor- 
dance with our established union policy, any legal matters other 
than labor law matters are referred to outside counsel. Accord- 
ingly, the Grand Jury subpoena in question was referred to attor- 
ney JACK FRIEDLAND, ESOQ., of the firm of FRIEDLAND, SCHNEIDER AND. 
FRIEDIAND, ESQS., for examination, cvaluation 3nd opinion. 

4. JACK FRIEDLAND, ESQ. came to Union headquarters, at 842 | 
Broadway, New York, and examined the Union Constitution, By-Laws | 

| 
and other books and records called for in the subpoena, including 
| 
the minutes of the Executive Board meetings which I had prepared. | 
| MR. FRIEDLAND talked with me and other union officers about the 
matters involved in his examination. | 
5.. JACK PRIEDLAND, ESQ. submit‘:ed his written report to the 
Union, dated March 3, 1967, which made reference to a number of 


loans and payments, including the following: 


December 1965 and there is no approval of 
this loan by the Executive Soard. There 
is a payment of $2,000.00 to Mr. Silverman 
in December 1965 for Christmas gifts and 
this requires an accounting of where the 
moncy was spent.” 


A copy of the complcte report is annexed for evaluation, in 


4 
*“~fhere is a loan to Milton Silverman in 


view of the inordinate significance placed upon the quoted excerpt 
from the report. Significantly, the report is dated March 3, 1967, 
a date after the Grand Jury subpocna was mn, 

6. After the report was submit'cd, MR. FRIEDIAND asked me 
and other Executive Roard members, if the members of the executive 


Roard had, in fact, adopted resolutions approving a Joan of 


a a 
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1$2, 000.00 to MILTON SILVERMAN and the payment to MILTON SILVERMAN 

Jos $2,000.00 for Christmans gifts. I told MR. FRIEDLAND that 

these two matters had, in fact, been discussed by the members of 

ithe Exccutive Board, and had been sanctioned and approved by the 

Beard membcrs. HMR. FRIEDLAND then said that it legally permissible 

Jana proper to clarify and re-do the minutcs so as to accuratcly 

fireflect what had occured at the mecting. 

7. Shortly thercafter, MR. FRIEDLAND came to the Union hcad- 
quarters to discuss a labor problem. While he was talking with 
HERMAK BRICKBAN,ESQ., about conditions in a shop having labor 
trouble with Local 810 , IBT, I came isto the rooim with MAX G. 

SANCHEZ, an officer of the Union. MR. FRIEDLAND handed me a pre- 

, red , typewritten slip of paper, containing cne paragraph of 
typewritten materiel. In the presence cf HERMAN ERICKMAN, ESQ. and 
AX G. SANCHEZ, MR. FRIEDLAND told me that he had prcpared the 
mecessary clarification for the minutes of DecemLc: 3, 1965, in- 

grtenctes me to re-type anc re-dc the minute to incorporate in the 

[minutes the matter on the piece of paper he handec to me. Pursuant 
lto his instructions and directions, I re-typed the first page of 

a. minutes of the Executive Board of December 3, 1965. 


8. MILTON SILVEISIAN was not present at this time and to my 


nowledge knew nothing about the matters we had discussed referring 


to the minutes and the re-typing of the minutes. I did not tcll 
. SILVERMAN about this incident. 
9. ‘I did not discuss these facts nor disclose this infor- 
tion duc to the actions and methods of the government, which I 
ndcrstood to threaten me with prosccution if I interfered with 
their purposes in prosccuting the defendant. Fromthe inception 
f the government's investigation, which one tise to the indict- 


mt and subscqucnt conviction of MILTON CILVLEMAN: , I was repcat-' 


edly warned that I was a target of the government investigation 
jand the procecdinys were kept pending as a constant threat over 

Hy head. As a matter of sel{-preservation and on the advice of 
}counsel, i was advised to refuse to talk to anyone involved in the 
Jmatters under investigation and especially not with MILTON SILVERMAN 
jin spite of the fact that my information might have exculpated the 
Jor any wrongdoing. The government threats were directed against 
jeveryone in the Union office who was subpocnacd and all of us were 
}frightencd and apprchensive. I submit that but for the actions of 
the government in threatening and intimidating mc, 1 would have 
jrevealed the truth of the events which give rise to the indictment 


land conviction of MILTON SILVERMAN on the charge of falsifying 


Union records. 
10. On August 21, 1967. I was served with subpoena for the 


irst time, requiring my appearance before the Grand Jury. At that ' 
time, the crime under investigation was Title 18 U.S.C. 371, char- 
ging conspiracy, which was explained to me to require two or more 
persons to agree to commit an illegal act. The United States 
jAttorney told me and other Union members subpoenaed that we were 


i 
eae in the investigation, and I was questioncd about payments 


@uthorizing payment. When I refused to answer questions, the tub- 
na was adjourned but kept open without date, which I felt was a 
constant threat against me that I might be indicted. I wus told 


hat MILTON SILVERMAN was under investigation for having cmbezzled 


made by the Union on bills which bore my initials or handwriting | 
! 


misappropriated Union funds, and some of which was paid on the 
bills which had my initials or handwriting authorizing payment. 


11. On March 5, 1966, I was again served with a Grand Jury 


Bubpocna, again referring to an investigation of the crim: of 


conspiracy. I was sworn in and the questions prepounded referred 
to embezzlement and misappropriation of Union funds by MIIroON 

| SILVEveN and others. I was again warned that I was one of the 
jtargets of the investigation, and I refused to answer questions. 
It was advised that the matter was adjourned without date and that 
4 2 would be given immunity and then would be required to testify. 
#i was told Clearly and uncguivocally that 1 was directly involved 
i in the matters under investigation and w 

Ht 

Most significantly, I never received the immunity but 
ithe Grand Jury proceedings were held over me aS a constant threat 
ito my freedom. 
a2. After my refusal to testify before the Grand Jury, on 


July 29, 1968, I was required to appear and testify, pursuant to 


be was aske questions about matters which I haa refused to answer | 


‘before the Grand Jury, and I refused t,, answer. I was interrogated 


. printing bills which bore my initials or handwriting, about 


additions or changes to Executive Board minutes and other activities 
| 
of MILTON SILVERMAN, and I was obliged to refuse to answer questions 


in the matter before the Grand Jury as I was apprehensive that I | 
was the continuing object of the government's investigation of | 
Claimed wrongdoing. 

13. To increase my apprehension, and to make more apparent the 
coercive effect upon ™c of the government's action, which prevented 
me from having any discussions with MR. SILVERMAN, his lawyer, or 

co-workers, the record wil] disclose that immunity was in fact 
y 
~ 


i 


granted to other co-workers by the government to secure their 
testimony but, in my casc, although I was promised immunity, it 
was never forthcoming. 

14. I respectfully submit that the so-called ‘clarification 
of the minutes of the Exccutive Board, which is constantly ee 


red to by the United States Attorney throughout the transcript of 


sible obstruction of justice and referred to by the Appellate 


Court as justification for the jury's decision, was physically 


procecdings, referred to by the Trial Court as bearing upon pos- | 


performed by depo:.ent in the presence of MAX G. SANCHEZ, as dir- 
ected and counseled by the Union attorney, who later became a 
government witness in this matter. 


WHEREFORE, I respectfully join in the request for relicf in 


this application. 


Ew 7 i. ve ns 


SOPHIE OSCi lak 
Fig 


Sworn to before me this 
(7® day of April 1973. 
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+/ have checked the Cash Disbursement Ledger 
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s of Local 810 and alco the 
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ah Constitution and By-Laws of Local 810. 


* 
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I examined the By-Laws specifically for the 


* 


purpose of determining the authority of the President 


and the Executive Board to make certain disbursenents. 


‘Article VI, Officers, provides in Section 5.02 


** 
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that the President is empowered as follows: 
‘ie shall manage the office, and the business 
affairs of the Union; he shall be in charge 
of all organizational activitics. deere 
He shall engage the requisite organizational, 

office and professional help. He shall fix the 
salaries of all elected officials other than 
his own, and en salaries of all organizers, 
delegates, assistants, business agents, office 
help and the cause! ‘ation Zor all professional 
services: ‘%#** He shall approve funds for ad- 
‘ministration and organization needs. He may 
fix the compensation to be paid any member 

of the Local who loses time from his regular 
employment on business of the Local. *** 

#k& He shall conduct all business of the 

Local, act as purchasing agent for the Local, 
enter into, make, perform, carry out and 
enforce all contracts; purchasc, lease, exchange 
or acquire, sell and convey any real or personal 
property, or perform any other acts which, 
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‘in his Seen shall deem’ necessary for 
the proper conduct of the Local. *** Ne shall 
have the right to incur all debts and to pay 


‘all bills. *** Ne shall have such other duties 


and powers, not herein outlined, as he may deen 


:-mecessary to further the welfare and proper 
-administration of the Local. Wis salary shall 


be fixed by the Executive Board, 7% 

#ke Ho shall, together with the 
Seerctary-Treasurer, make all expenditur 
authorized herein for Union purposes, unless 


oo prohibited by action of the Exccutive 


Board, *#* " 


‘The powers of the Ex ecurtve Board are regulated 


by Article Vii and with respect” re - Maneial matters are 
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* permitted by law. 


: Section 7.02 - ** 


"(b) The Executive Board shall be empowacd 
to pass upon any unusual expenses incurred by any 
of the officers of the Union; 

"(c) It is not intended that the provisions 
hereof shall prevent t"e President and Seceretary~ 
Treasurer from making any and all dishursements 
for Union purposes vithout first obtaining the 


- . approval of the Executive Board and any and all 


such payments are hereby authorized to be mace by 


Pte President and Secretary~Treasurer,; 


"(q) Shall pass upon any direct or indirect 
loans exceeding $2,000 but not exceeding $2,200, 


-as it deems appz -opriate and with such arrangements 


for repayment as it may deem proper to the extent 


tole ay: 
"(s) To lease, purchase or otherwise acquire 
in any lawful manner for and in the name of the. 


- organization, any and all. real estate and other 
‘property, rights ane shin esa ale waatseeyer 
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Gree co. generally on such terms and conditions as they Pl te 3 
think fit, and at their diserction, to pay : 
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72's + 5); | “@thervisg; - "sted. 
“Bey ese 2). 6“ (Ch) Sell or dispose of any real or personal 
Jk ges -5°. -lestate, property, rights, or privileges belonging 
eee Lyte tO the organizution whenever in their opinion 


ae”). dts rights would thereby be promoted; eee 
"(i) Create, issue and make decds, mortgages, 
::°' trust agreements and negotiable instruments 
secured by mortgaz.e or otherwise, and to do 
* .).every other act or thing necessary to effectuate 
:: .*, °. the same. “es 
ee _"(j) Create pension and sev-rance pay trusts 
‘i,t ox join in or participate in such trusts for 
the officers, agents and emplovees of the Local 
Union on such terms and conditions as it may 
': deem proper, and to effectuate and terminate 
"*; the same. It is provided, however, that no 
*- pension or severance pay trust may be terminated 
_ which will, in any way, affect adversely the rights 
_; O©£ ‘any and all beneficiaries thereunder. It is 
te i, ferther provided that the peasion fund created 
* ’ hereunder shail not be diverted to any other use 
or purpose except for the purpose of paying the 
pensicns herein provided." ies 


-. Article VIII deals with the salaries and expenses 
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of officers, as follows 


"Section 8.01. The Pres ident, Vice-President, 
Recording Secretary, Sceretary-Treasurer and three 
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Sec 8.02. The salaries; benefits, 
allowances and exnenses of all other persons 
; who are now or hereafter way be employed by ts 
- the Union, shall be detcrmined and set from tiwe a 
to time by the President. 
“Section 8.03. Whenever rank and file 
3 members of this organization are engaged in 
“ activities on behalf of the Union they may be 
-compensated by the President for such services 
from the Gencxal Fund. Provided, however, 
they must have been duly authorized to so serve 
-and act and informed that they would be 
:: xeimbursed in an amount fixed by the President. 
- Provided, further, neither compensation nor 
expenses shall be paid for attending serety 
meetings." 
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"Article IX deals with special allowances 
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‘as follows: ie Se : 
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“Section 9.02. Because of the circumstances 
described in Section 9.01 above, and in addition 
to allowances for expenses directly incurred 
in handling our Union br:sincuss and affairs, they 
are expressly authorized and empowered to expend 
from our funds reasonable amounts for the 
following purposes: 

(a) To make long-distance telephone calls 
while on out-of-town trips; F 

(b) To pay for the meals ef themselves and 
others whenever they work after the evening dinner 
hour. in their home area; 

“ — (e) To entertain for the purpose of establish- 
ing and maintaining contacts with persons, organ~ 
izations and institutions which tend to foster 
the good and welfare of this organization." 
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It would seem from the forcgoing provisions of 


the By-Laws that the President is authorized to hire 


* . 


employecs and to pay out moncys for Union purposes, 
except that loans for over $1,000 are required to be 
approved by the Exccutive Board of the Union. 


From the Cash Disbursement book for 1965 I have 


ea Ce out the ‘following items. These items deal 


j principally with organizing expenses, loans, bonuses, 
travelling expense, purchase of liquor, cigars 
Ling P > : 3 ry 


restaurant bills, etc. I have not taken all of the 
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items out but most of them are as follows: 


JANUARY 1965 
Check # Payee ' Amount 
1326 Falk & Orieans Good & Korduala - legal $ 500.00 
1327 lec Goldman - loan - - 200.00": 
1329 Herman Frigaurd - expenses: reimburs. 30.00 
1328 Leon Pastor - Staff organizing expenses . 200.00 
42330 Black Angus . . > ie 
1342 New Rochelle Wine & Liquor ee 57.24 
1348 Luther Quinars - Organizing expense — - 75.00 
1352 Blue Sea Restaurant 2 -* 23.20 
1361 Luther Quinars - Organizing expense : . 75.00 
1362 Milton Silverman - Chicago . ee 
1382 Luther Quinars - Organizing expense : " 75.00 
1383 Newcomd Boher - Organizing expense - | 35.00 
41388 Anthony Provenzano - Testimonial Dinner - 00.00 
1389 Testimonial Dinner H. Frigand me 75.00 
od Luther Quinars - rs expense 7° ta 
1399 Paolo - bonus i, <2 eee 
1400 Spano - bonus oe sl ‘. 22. 
81401 Vadoric - bonus a eo. ee 
"81402 William - borus weirs So) eee Be 
Beher - organizing cxpense a ~s", . .25-00 
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"FEBRUARY 1965. ee 
Payee : De eT: Amount, 
Frank ‘Ambrosia - organizing, expense “5 .: 250.00 
Jerry — - organizing expense = -s  ~-75.00 
Black Angus - organizing expense “198i 2128.85 
Luther Quinars - organi: sing expense eM 

” See ee 
U.W. M&M Pension Fund - loan -“23- 40,000.00 
Frank D'Ambrosia - organizing cxpense *200.00 
Wilford Gale - organizing, expense *. 100.00 
Trans World Airlines - M.Silverman 449.40 
Wire Association Convention De ee ED Dee 
Hotel Flaningo ra a Mee Cee ant ae 3.274 18.75 
Hotel Seville Hey eS | 200.00 
Nat Liberti ~- loan + ome, Leecty *' 0,60 
Dana Hoifman - organizing expense —~ > ae 
Local 210 - organizing expense : 3 + 250.00 
M. Cilverman ~ wire ass'n conv. > =. 7-78.00 
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.MARCH 1965 

Frank D'Ambreeia - organizing expense = 200 
Jack Giordano - organizing expense a ee 

" oa 
Irving Miller -organizing expense + i ee 
Herman Frigauli - strike expense | $5600 
Dana Hoffman - strike expense bh iota a nr 
“Dana Hoffman - strike expense | ie 
Dana Hoffman - strike expense piaet ie Sie 
Dana Hofiman - strike expense "= ¢:. §0.00 
Frank D'Ambrosia - si Ci mnnenee . 200.00 
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"APRIL 1965 


bs : 


Leon Pastor - loan 

Dana Hoffman ~ loan 

Thomas Auld - loan 

Black Angus ; 

Monte Cristo Cigar Co. | 

Jack Keane - organizing, expense 


John Colon - ornaets ing expense 
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MAY ically 
Check # Payee 
1724 Gabricl Y Gioxearmi’ ~ loan- 
1726 Black Angus aa 
cs my 1759 ° Joseph Lovell - tans 
cf 
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‘1768 Esther McKancy - organizing expense 
cia Milton Leonard - strike expense 


AL JUNE 1965 tbe 

Se ee 
Cavanaughs - organizing expense © 
Leonard H.. Beger - loan 


i Willima Koenig - loan 
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” Sabbattino & woke re: D. Silverman 
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Black Angus bee 
Clev. Backster 
Herman Frigand - organizing ai ie 


Max Sanches, Jr. ~ organizing expense 
Leon Pastor = loan 
Dana Hoffman - organizing expense 


SEPTEMBER 1965 


Dana Hoffman ~ organizing, expense 
Max G. Sanches, Jr. - organizing expense 
tt tt . te ef 


Dana Hoffman - Organizing expense 
M. Silverman = Trip Onconda 
_ James Merritt - organizing expense 
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a aa OCTOBER 1965 | ! a Cm 
_seeeste +) a> Cheek ¢ # Payee ' Se ah a a. 2 Amount 
regret | 2456 ~~ Dismas Mouse Benefit oa 300.00 
ute gg 2463 - Danicl Williams - organizing, expense + ot OM 8 cae 
ae ae - 2479 James Merritt - organizing expense ‘ie 7 60.00 “ne 
eto, ae a Henry Stcinberg - contr. at sci fe? are falls 
os oe 2544 N.Y. Telephone - M. Silverman; cee an Gans 
ee 3° 2545° N.Y. Telephone + M. Silverman ; yr. = 48.60 sist 
Sarees ae (loans to 1614 & others) ee ei “ ; at 
eC t NOVEMBER 1965 Oe + ive 
“yt dof ..2665 " N.Es-Life Ins. Co. - Pavlo Bi dike 261.45 
noi. 2686 N.E. Life Ins. Co. - Miller ae 178.50 
aoe 2687 N.E. Life Ins. Co. - Planetta . 249.95] 
ret me § 2608 N.E. Life Ins. Co. ~ Vadonic 297.85, : 
Coase’ ae H.E. Life Int. Ce. ~ Spano... « 167. +10) t- 
ae 2719A | Henry srickman ~ loan_ aad “4, 203.75 | 
oo we DECEMBER 1965 a 
Stat ape Te aa 4: 
cae a eee Bernard MNendrickson - loan "1 a, : 
cmd ele 8 Joseph DeCampo - loan . : 40.00 i 
St. sf -2740 N.Y. University Medical Center ~ Jeans 
gh ts li Medical Milton Finn - 716.40, i 
iM a ee Bee Milton Silverman ~ Xmas gifts 2,000.00, : 
. 2960 Milton Silverman - loan gaol 
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“--f been made to see whether these loans have been repaic. “as 
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cg i. think it is not a good practice to make loans without a 4 
' : = charge of interest which the ory could earn in a savings 
-fz+- 9 bank, ankees there is epecial reason for that ee a 
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has a right to authorize ‘this payment in these sums but it- 


is apparent that they do not constitute a reimbursement 
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-=. dinners, especially one for Provenzano in the sum of $500.00. 
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organizing expenses and actually they constitute reimburse- 
ment for services rendered by Mr. D'Ambrosia in certain 


organizing work. * Stee eos 
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There is a payment in July 1965 to Sabbattino 
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& Todarelli as a legal fee for D. Silverman in the sum 
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Brickman in the sum of $1,203.75 and no approval appears — 
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in the Ruscutive Board minutes. 


‘There ‘ a’ Loan to ‘Milton Silverman in ‘December 
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‘1965 and there és: no approval of. this ‘Loan by the 


Execut ive Board, A k oe ‘, a ¥ “4 F = 
There is a puyaune of $2, 000 to Me. Silveman in 
December 1965 for Chri stmas gifts and this vegnices an 
accounting of where the money was ‘spent. 
There is a payment to New York ew Medical 
Center on account of illness of Milton Finn in the sum of 
Pui 


$716.40 and it might be well to look into this situation. 


The above mattcrs must be considered in —ere 


with Section 501 (a) of Landrum-Griffin bill which provides 


as follows: 

“Section 501.(a)° The officers, agents, 
she» stewards, and other representatives of a labor 
organization occupy positions of trust in relation 
; to such organization and its members as a group. 
It is, therefore, the duty of each such person, 
_ taking into account the special problems and 
functions of a labor organization, to hold its 
" money and property solely for the bencfit of the 
‘organization and its members and tu manage, invest, 
and expend the same in accordance with its 
constitution and bylawsand any resolutions of the 
. governing bodies adopted thereunder, to refrain 
’ £rom dealing with such organizations as an adverse 
—_— or in Uchalf of an adverse paxiy in any 
matter connected with his duties und from holding 
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vox acquiring, any pecwmiary or personal 
" interest which conflicts with the interests 
“-7.0£ such organization, and to account to the 
(Ss: organization for any profit reecived by him 
. * din whatever capacity in connection with trans 
w.2uetions conducted by him or under his direction 
. on behalf of the organization. A peneral excul- 
“*:). patory provision in the constitution and bylaws 
‘*: -@£ such a labor organization or a general ex- 
* eulpatory resolution of a governing, body pur~ 
‘. porting to relieve any such person of Liability 
:: for breach of the guties declared by this 
_gection shall be void as against public policy.” 
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UNITED STATES DISTRICT COURT 
SOUTHEMN DISTRICT OF NEW YORK 


cate acmmenenen an an eocmen aw ewan wma mma Sf 
% 
MILTON SILVERMAN, 


» Petitioner AFFIDAVIT 
vs. 68 Cr 762 
UNITED STATES OF AMERICA 
won nnn cieaaeeneareonnencionenini 


STATE OF NEW YORK ) 


. 
> 


' COUNTY OF NEW YORK) 

MAX G. SANCHEZ, being duly sworn, deposes and says: 

1. 2 am Vice-President of Lucal 810, INTEi:NATIONAL 

’ BROTHERHOOD OF TEAMSTERS, a Trustee of the Health and Welfare 
Fund of the Union, and have been actively associated with the 
Union for over twenty-six years and with the welfare fund since 
it was first established. I am ful.y familiar with the facts 
‘and circumstances in this matter. 

2. On February 27, 1967, Grand Jury subpoenas were 
served upon the Union requiring the production of Union records 
and documents. The subpoenas were returnable on or about Farch 
6, 1967. 

3. Conforming to our Union policy, dealing with legal 
matters, the matters involved with the subpoenas including the 


legal obligations, scope and manner of compliance were referred 


to counsel for the Union, attorncy JACK FRIEDLAND of the firm 


of FRIEDLAND, SCHNEINEK & FRIEDLAND. 
4. JACOB FRIEDIAND, whom I knew as Jack Fricdland, 
submitted his confidential report of his examination of the 


Local 610 records dated May 3, 1967. After the report was 


-~ l « 


submitted but before the Executive Board minutes were delivered. 
pursuant to the subpoena, Mr. Pricdland questioned both Sophie 


Oschuk and me if the Executive Board, at its December 1965 


meeting, had in fact approved a loan to Milton Silverman of 
- $2,000. and an allowance to Me. Silverman of $2,000. for Christ- 
mas gifts. We told him that the Executive Board members had 
wted approval of those items. Mr. Fricdland said that he 
thought the minutes of that mecting did not clearly show such 
approval. 
.. M.. Friedland thereafter told Sophie and me that 

the minutes should be changed to reflect the approval given tv 
the loan and gratuities. As the Local's attorney, he told us 


that these changes were proper. Herman B.ickman, Esq., who had 


been conferring with Mr. Fiiedland about the White Lamp strike 


“ was also present during this conversation. Friedland told us th-t 

f | changes were frequently made in union minutes to reflect what 

é ie : 
actually happened at m ings and that this made the recoids more | 


accurate. During this conversation, Mr. Friedland handed Sophie | 
a piece of paper and told her that the first page of the ue 
1965 Exccutive Board minutes should be retyped and the paragraph | 
on the slip of paper substitutcd in place of the last paragraph. 

1 worked with Sophic Oschak to socdupkiel this clarification 

and I pulled the first page of the minutes as typed from the 
minute book, handed it to Sophie Oschak so she could typewritec 

a new ficst page and comply with the directions of the Union 
attorncy. I have recently looked at the page numbered 21 of 

those minutes and the last paragraph is the same as that on the 


picce of paper handed to Sophic by Mr. Friedland. 


-2« 
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6. The lant paragraph of the minutes as changed is not 
written the way Sophie would have prepared minutes as she did 
for many ycars pst. She had been the recording Secretary of 
the Executive Board for many years and she always used “Brother® 
instead of "Mr." when referring to Milton Silverman and other 
members of the Executive Board. 

97. Since the beginning of the investigation of Local 
810 which resulted in the indictment of FILTON SIIVEKMAN, eve1y- 
one connected with the Union who was subpocnacd by the goveinment 


was told that the investigation related to embezzlement and mis- 


appezred in groups to testify before the Grand Jury, and t 
groups subpoenaed, including myself, were repeatcdly warned that 
we were the targets of the investigation which could result in 
our indictment by the Grand Jury. 


8. I made three appearances before the Grand Jury in 


appropristion of Union funds and other criminal offenscs. 
+ 


1967 and two appearences in 1968. I was subpoenacd for oadit~ 
ional appearances which were adjourned sine die by the United 
States Attorney. The proceedings were always kept pending. I 
felt this was a constant threat of prosecution by the government 
and I was so advised. I was always afraid that I might be pro- 
secuted o: indicted although I knew of no wrongdoing. For this 
reason, and upon the advice of counsel, I refused to testify 
before the Grand Jury and was unwilling to discuns these events 
with anyonc. 

I did not learn until recently how Mi. F: icdland had 
testified at the trial, how he purporely concealed his own acts 


and wrongdoing and I then realized that I should come foward 


to correct the aa elas ie to Mr. Silverman. 


i hey wee 9. Mr. étivetenn was not present. at any of the 
conversations between Sophic, self and Mr. Pricdjand about 
the minutes. i 
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Sworn to before me this 


(2 day of June, 1975 
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CECILIA POPICK 
NOTARY PUULIC, Sttc ch ew York 
No. 41-4503653 
: Quahfied in Quecas County 
- Commission Expuwes harch 30, 1976 
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UNITED STATES DISTRICT COURT 
f SOUTHERN DISTRICT OF NEW YORK 


Ee eee Ga a aa nt on ee ae gr ee ee i eR 


| MILTON SILVERMAN, : 
j Petitioner : AFFIDAVIT 
VS. : 68 Cr 762 


UNITED STATES OF AMERICA ue s 


1 dig ap i ASAI ES MIO NR IE A IS RS 


STATE OF NEW YORK ) 


° SS.t 
COUNTY OF ew Yorn) 


HERMAN BRICKMAN, being duly sworn deposes and says: 


1. 2am an attorney and have been admitted to 


practice in the State of Kew York many years. Now sceni- 


retired, I have been active in industrial relations. For 


over thirty years, I have served as an impartial arbitrator, 


chairman, mediator and arbitrator, usually in connection 


| with industry-wide agreements. During World War II, I served 


f as a public representative on the Tri-Partite Panels of the 


War Labor Board in the New York metropolitan areca and was 


| designated chairman. 


2. Ihave never been associated with Milton | 


Silverman and first came in contact with Local 810, Interna- 


tional Brotherhood of Teamsters in connection with the 


events related hereinafter. Milton Silverman was not pres- 


ent at any time during the events I am about to describe. 


3. In 1967, there was a dispute between a firm 


called White Lamps, in Englewood, N.J., and Local 810. . 


There was a strike and picketing. The management of White 


Lamps asked me to intercede on theix behalf and sometime 


later I became mediator between. the parties. 


4&4. In carly March of 1967, I met with Jacob 


“ 


Friedland, an attorney for Local 810, at the Local's former 


offic: 3 on Broadway in Manhattan concerning the White Lamp 
| organizational dispute. 

5. While I was there, a man and a woman, who, 

I later learncd, were Wax Sanchez and Sophie Oschal:, spoke 
to Jacob Friedland about some changes that were to be made 
in the Local 810 Executive Board minutcs. 

6. .Mr. Friedland asked them if there had been 
‘an actual authorization at the Exccutive Board mecting for 
the expenditures and loar that did not appear to be fully 
reflected in the minutes. Mrs. Oschak and Mr. Sanchez said 
that there had been. Mr. Friedland then said that the 
minutes should be changed to reflect that decision. 

7. As I knew from my long experience with labor 
affairs that such changes were often made, since the union 
people who take minutes at such meetings are rarely »Dar- 
liamentarians, I told ltrs. Oschek and Mr. Sanchez that it 
| was proper to make such changes in minutes to fully reflect 
| what decisions had been made at a meeting. 

8. I did not know at the time that the Executive 
Board minutes were under subpoena by the United States At- 
torney's office for presentation to a grand jury. I also 
did not know that Milton Silverman or anyone in connection 
| with the Local were under criminal investigation. : 

9. It was only years later, long after the trial 
| of Milton Silverman, when I was at the Local's new offices 
on 15th Street on another matter, that I heard a discussion 
by, I belicve, some attorneys, of the testimony of Jacob 
Friedland at the trial of Milton Silverman. (I did not 


know that Mr. Friedland had testified, nor, indeed of the 


trial until I read about it in the newspapers.) That dis- 
cussion caused we to remember the events which I have just 
related and I told them about my conversation conccrning 


A the change in the Executive board minutes. 
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Sworn to before me this 


24M day of how |, 1975. 
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UNITED STATES DISTRICT COURT 
- SOUTHERN DISTRICT OF NEW YORK 


MILTON SiLVERMAN, 
Petitioner : AFFIDAVIT 
vs. . 68 Cr 762 


UNITED STATES OF AMERICA 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK } a 
LAWRENCE COHEN, being duly sworn deposes and says: ; 
b Be | nee at 10 Cohill Road, Valley Streain, N. Y. 


lam a graduate engineer and was project enginecr for Reader-Green 


Construction Co. from 1956 until the firm dissolved in late 1966. 


2. As part of my duties with Reader-G> cengf, I was in ke 


charge of supervising and expediting that firm's contract with the United ng 
Metal & Machine Health and Welfare Fund for the demolition of existing 
premises and construction of a Medical Center at 10 East 15th St., New vork: 
City. I hired Mr. Paul Chlystun as the job supcrintendent on that project. 
3. Reader-Green Corporation had subcontracted the 
heating, ventilatior ..nd air-conditioning work to the firm of Mcrrison & 
McCarthy, with a provision that all demolition and scrap removal, other 
than rubbish removal was the work contracted for by the subcontractors, 
--Morrison & McCarthy. 


4. Section 49 of the Heating and Ventilation Specifications 


ef Reader-Green's contract with Morrisou & McCarthy provided: 


. , 


49, DEMOLITION, REMOVALS AND RELOCATIONS 
(a) This Contractor shall perform all necessxry 
demolition, remova)s and relocations for prepara- 
tion of the existing building to reccive the new 

work. 


* * & 
(c) Remove all existing ductwork, fans, bas 
board radiatia), air conditioning units, air 
handling units, unit heaters and thermostat from 
the Cellar and First Floor plus all other items 
not indicated to remain or is otherwise requir ed 
for operation of the completed work of this aller- 
ation. "' i 


Under that provision, the air conditioning equipment having bern designated 
scrap for removal, title to the scrap was necessarily in the subcontractor | 
required to remove the scrap. Any moncy obtained for the scrap belonged | 
to the subcontractor, Morrison & McCarthy. The custom in this industry | 
is recognized in every situation of this kind. The contractor required to 
remove scrap is the legal owner and can pass title thereto. 


5. During the work on the Medical Center job, Paul 


Chlystun called me to ask about the removal of the old air conditioning iy 
| 


equipment, which was scrap — with the job. I told him to 
contact Morrisen & McCarthy since it was their responsibility under the 

contract to get rid of it. He said he would and Jater called to tell me that 
he had spoken to Irving Marcus, onc of the principa)s of Morrison & 
McCarthy, who had said he would have it removed and disposed of. I did 
not call Mr. Milton Silverman or anyone else at the Welfare Fund about 
removal of the air conditioning units since it was Morrison & McCarthy which 
had the responsibility under the contract for removing and disposing of 
material in the way of our work which had not been designated for retention 


or repair by the ovilding owner as they had not been, and upon thirt 


responsibility followed ownership, 1, of course, did not ask Paul Chylstun 


to make sucha call to Mr. Silverman nor to my knowledge did he do so. 


6. At no time did Paul Chlystun inforin me that the 


junk dealer who removed the air conditioning units paid Chlystun or Marcus 
$1, 000 or any amount of moncy for removal] of the units or anything else 
from the building. Paul Chlystun mercly reportcd to me that the units had 


been removcd. oe 


7. also instructed Paul Chlystun to have a conveyor 
removed since it was in the way of construction. The junk dealer, who I 
am informed was the sare one who removed the air conditioners, to my 
knowledge, made no payment to anyone for the convcyor. 

8. Asa result of Morrison & McCarthy's inability to 
complete their contract and other problems with the Welfare Fund job 
Reuder-Green¢ became insolvent late in 1966 and the project was taken Ue 
over by the Sioting ebmipewy. 

9. Later when 1 was supervising 2 project in Monticcllo 
for Reader-Green¢, I believe in 1967, I was interviewed by an F. Boi. 
agent about Milton Silverman. The only subject of his questioning was 
work Reader-Green had done on Milton Silverman's home at about the 
game time as the Welfare Fund project. When I told the agent that Mr. 
Silverman had paid for the work with his personal check, the interview 
ended. The agent asked mc no questions about any payments for any 
items remieved from the Welfare Fund job and, not knowing of any mysclf, 

I did not realize it was an issuc. The agent, in fact, asked me no questions 
having to de with performance on the job or ownership of removed items 


although he did know I was the project engineer. 


10. I Jost contact with Paul Chlystun after Reader-Green 


fopndered. 1 did not know what the nature of his testimony was at the trial 


il it was shown to me recently. 


Sd 
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Sworn to before me this 
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CECILIA POPICK 
RORY FULLIC, state ct Few York 
No. 41-4003653 
Quahfind in Queens County 
Commission Eapues Merch 30. 13/5 


UNITED STATES DISTRICT COURT 
SOULIEKN DISTRICT OF NEW YORK 


MILTON SILVERMAN, 
° Petitioncr 
vs. 
UNITED STATES OF AMERICA 


AFFIDAVIT 
68 Cr 762 


STATE OF NEW YORK 


county oF Assad 


ROBERT M, BLAKEMAN, being duly sworn, deposes and 
says: 

1. I am an attorney, licensed to practice in the 
State of New York. 

2. For many yeers, I represented Reader-Grecn2 
Corp. and other firms functioning as general contractors. 
In particular, I drafted the general and sub-contracts in 
connection with the demolition and co. -.ruction of premiscs 
| at 10 E, 15th Street, New York City, for the United Wire, 
Metal, Machine, Health and Welfare Fund. I am fully con- 
versant with the meaning of the terms of such contracts 
and the trade usages in connection with such work. 

3. I am informed that Mr. Milton Silverman was 
charged with - and convicted of - coverting the scrap value 
of air conditioning wits on the aforementioned job on the 
theory that these units were the property of the Welfare 
Fund, I can state unequivocally that those units by cen- 
tract and trade usage were the property of the contractor 
whose responsibility it was to remove those units, in this 
case Morrison & McCarthy, the heating, ventilating and air 


conditioning, sub-contractors, 


4. The Agreement, dated April 6, 1966, between 
the owner (the Fund) and the contractor (Reader-Greene 
-Construction Corp.) which incorporates by reference the 
Specifications of the job, corroborates this title to the 
air-conditioners, Article I of the Agreement, entitled 
"Scope of the Work", requires the contractor to do every- 
thing described in the Specifications. Section 46(j) of 
the Specifications requires the contractor to "remove or 
relocate all existing equipment, piping or ductwork as 
required to accommodate the work of this alteration at no 
extra cost to the owner." Section 49(b) of the Specifica- 
tions provides that "no extra charges will be allowed for 
any removals or relocations necessary." And Section 49(2) 
provides that “removal sh21i include taking from the 
premises and disposal of removed items." This last sec- 
tion goes on to provide that, with respect to items which 
the owner wishes to retain, these items "shall be cleaned 


and placed in good repair." 


Therefore the cutting up and” 
removal of the air-conditioning units was predicated on 
the contractor's knowledge that the owner had net excepted 
them from the contract, otherwise the unit would have been 
“cleaned and placed in good repair." Consistent with 


Section 49(c) is the proposition that removal and dis- 


position of items is not only the contractor's obligation 


but also cither his additional burden or possible profit. 

5. By Agreement dated May 13, 1966, Reader-Greene 
sub-contractcd all heating and ventilation work to Morrison 
& McCarthy, Inc., whose president was Irving Moreus. The 
sub-contract delegates to Morrison & McCarthy the obliga- 
tion under the Contract and Specifications respecting, 
heating and ventilation. Thereforc, the removal of the 


. 


air-conditioner became the delegated responsibility of the 
sub-contractor, who also acquired ownership rights under 
the custom and usage attached to its disposal as well as 
under the contract, 

6. Neither I, nor, to my knowledge, Mr. George 
Greenberg, President of Reader-Greene, nor anyone else 
at Reader-Greene were contacted by any officer or agent 
of the government concerning the ownership of the air 
conditioning units or any other material removed in the 
course of the demolition swnd reconstruction of the Welfare 


Fund building. 
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_ THIS SUBCONTUACY made thin 13th day of 

ie between READELM.-CLEEN CONSTRUCTION CORD. a New York Corporaiion, having its principal 
"+ place of business at 511 Meacham Ave., Elmont, N. Y¥., heremafter called the Contractor, and 


6B eq! oF 
il 


, (* am individual trading a9  KORRISON & MCCARTHY, IC, ~. 
. a * es 2 f s s 


.* ' + ef 


. ' & partnership consisting of 


~ © corporation organized suder the laws of tho State of Kew York 


. 


“» + with main office at 73 Chasmer Street, Hempsicad, N.Y. 


. We 
"dy * 


we Ot a , 
a Ae oe 


hercinafier called the Sulsontractor. 
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IN CONSIDIRATION of the promises and conditions herein contained the perties hereto 
: mutually agree 23 feiaws: . 


% 


1. The Subcontractor acknowledges that ho has carefully examined the “principal contract, - 


No, General Coastruct ion awarded to the Contractor by Wites Wire, Herel, Becnine - 
Health £ Welfare Fund 


: | . hereinafter desirnated as the Owner, and that he is fully fa: 
with the terms thereo7 as said terins periain to the worn autos hereunder. Said principal ccutrae: 222i) 
be considered A part hereof and ia tie event of any conti: between sid principal coutrcct and this 
subcontract, this subcontract shall contre, 
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2. The Contractor sublets the followin parts of work of said princizal contract to the Sci 
contractor, and tne Gontracior aerees to pay or caure to be gaid to the Suscontracwor for (ii 
formance of said work, and the Saleontracior arrees to accept in full porwnent therefor the é 


ing prices: (Sudjcct to authorized additions and deductions 2s herein provided). 
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- This Subcontractor shall furnish all labor, materials, cquipacnt, scaffolding a:d relited 

items to completely furaich and install all heacing, ventiluting and air conditioning 

work, all in sccordance with the plans, specifiéations and cddenduns, This Sub- 

contractor thal} submit all required shop drawings, meterials and related ttems for 

aperoval before favrication of Installation of his work, This Subcontractor shall 

yt Odtain all required permits, licenses, ectc., regarding his work. This Subcontirocte > 

shall provide no excavation or backfill, temporary heat or patching. This Subcor.: ractor 

_ shall fully cooperate with all related subcontractors regarding. the removal anc/or ir- oe 

* stallotion of his work. ThiccSubcentewqworschs iciurainmainy noc sienmonce «rte. 
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p—-2 CONTRACT PRICE: $103,090.00 (Ono Hundred Elght Thousand Dollars). 


is" : : 
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SO PAYMENTS: Sabject to the approval of tho Architect, payment for SCZ of the value of the 
“$.- work installed during any calendar month thall be due and payable on or before the 20th 
¥:, day of tho month following. All remaining retained porcentagos shall be In sccordance 
#8. with tho Architect's speciflcations. 


. * the lotepving prices are to be in full for all minterials fornished and Inher and services performed 
{ .« .hereunder. No portion ef the final payment shall be paid ta the Subcontractor until thirty (9) ays 
el’. after the Subcontracter has coaplctecd ail ite work he ewnder, and the same has been duiy recepiend 
es : Uy the Owner, and tie Couteactor has received ite final payment frem tie Owrer for toe wore pt 
Cs termed by the Subcuntractor hereunder. Al monevs withheld as security wader the principal contract 
for the wo:k perfermed by the Subcontractor shall be similarly withhen. by the Contracter trom tic 
5, Sebsoutractor. ‘ 


TMSEP OY Le Subcontractor aprees te he hoand be, conform te and eemply with the terms of te 


principal contract conceraing the work hereunder, The Saleentractor chall perform its work hereurcer 
pursuant fo the propress senedule m the principal cantract, er any tactilivation the ref, and sisall st 
all times coordinate sts work with the Centractor and with other Subcontractors withewt any claia 
against the Coutructer far any deviations from said poopress cehedule. , 


* . 


. 4. The Subcontractor at its own expense shall ebthin all necessary licenses and permits: and 
eoarply with the laws, repulations and codes of the Geveramentsl anthersties havayr jure heton Aver 
the work hereunder: all taxes present and future, Federal State of bead an any matetiol. or servcet 
furnished by the Subcontractor chall be pal by the sablcentaacier. ‘ 


: G. ‘The Subcontractor shall not employ men ar means, or wie materia, which may cance Iiteor 
disputes, ated shall ceatorm be the laber pobwins of the Coutsactor, and in the event the pertain. 


’ 
“+ 
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; ef the wok hetcunder mn preventtt er homprtedd bee cach Liber obs pute. or deturlances the Conti’: 


ter may terounate hie subcontract sid shall pay the dulsontaeioe the tracensble wale ef the vor 
performed and the: materials favesistesd wpe ter the Caer et Gensanatiten, pools eh, Levever, tol if 6c 
of the facpeine were etecnemel by er contiilatted te by arta or emivecs of the Culeouteactor Ue 
Suleontrortur shall he deemed fa have breached this contiset and ehull be Hable for the slamace s+ 
sustained theicly to the Coot rac teow, 


het + 6 Paine to commencing werk heremmeler tha Soleentractor shall furnink fa the Conteartor 
Certificates uf Wenkien's Conpenation heuence weed Velde Listelity ln meaner, anh meh other ine 
Surance av tnsy bes seepiterl boy heave, te Goren sovbenfarlesy tee dhe Cormbsae lor, Ssiel Losbeadet yy aaarssarsaner'et 


AVAILABLE Shall toe boy thee sssiocicomen ennnat of J. Bad, 00 ON eee for injury or death of one perann, wud 
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completion of the work cublet herein, The Salcontractor shell make ne cin for extra, work wulers 


Y. ouch catsn work was porfotmed purcwant to a weilign eider thetetor signed by the Contractor, 


+ 


Changes in the plau and sperifieation, tclating extra work orders, tader the principal eon. 
tract phall be incorporated herein awd the Cebcowtracter shall secept the ain allowed the Comtiacter 
by the Gener theretor, eclusive of Use Contractor's percentare thereon, in full satisfaction ef any ine 

2 created cust of periomamwe of any tubcontracter eceanoued by said changes or extra werk orders, 
and if such changes cause a deercace m the ewt or time of doing: the work hereunder, the Subcontractor 


.* similarly thetl accept the determination of the Ovener a. to the amemt of the tail decrease, No chutes 


, fer increas ed eempen ation thall be meule becouse of increases in the pre of Labor or materals, del 
or interferences by the Contractor, colbcontricters, the Owner or ether contractors, or for any caus? 
whatsoever. If the Contractor ordas chonnes im the werk net predicated on a citnilar order from he 


Oxner, the contract price shall be adjusted in the manner a9 provided in the principal contract were 
the Owner tu order pl work, oto tia : 


8. All payments seeecived by the Subcontractor hereunder chall be hell by it as trust funds for 
the payment of Libor, materials, services al ell otuer charges in connection with the performance 
al the work hereunegr, and shall not be applied to ether paurpeves until euch obligations are tat . fied. 


. 


The Contractor may if it cn elects require a Subcontractor a3 a condition precedent to receiving 
any partial or firs! payment te culemit evidenere ratisfactory to the Coutractor and to submit verfied 


| Matements thet ne unpaid elaines exint apsanst the Sublcontrector for labor, rerviees, materials, ins. re 


arce or other ebipations incurred by the Subconticcter in the performance ef its work, awd) the Coa- 
tractor is authored al its election to vathhedl sn amount equal te the unjoid claims and te pay ss 


Sarie 


“y for the recount of the Sulcontractor and Ceduct raid anounts frum the money due the ssid Sul» 
* * eoutractor. Sree Se ene en re 


“. ~ The Subcoztractor ehall holt the Contractor hartgiew, and indemni 


—— 


The aceeptance br the Subcoutreetor of the parment derignated the final parent, wiich shall 
be snade pricr to the retura of any tums held 1s eecurity hereunder, HW eperate oa a peneral release 
to the Costracior of afl claims of the Subsontractos sud all diavility of the Coniracter in connection with 
any of the worl: done hereunder. 


- 9. Ko liens of whatever nature shall te filed by the Subcontractor arainet the buildinis or 
-- kmproverents or the moneys duc or to lecome cue the Com:rctor in connection with tie werk tv be 
perseormed, Ly the Subcontractor heresuccr. t+. 


oe foster against all, + 


debts, claims or domands for materints, labor, equipment, Beas, atvichnrents, +s.0t “farsishment disse. 
claims for damazes for whatever reason arising out of this subcontract, and ayress ta rennburce the 
Contracior for any: expenses, including atioraey’s feo izcurred by the Contractor én cumnection snere- 
with ani tae Contracior is authorized to withhod paymen: to the Sulxontractor fer his failure to 
comp'y here» th. 


The Subcontractor arrees to indemnify ond rave harmless the Owner and General Cortractor 


* against loss expense by reason of the bi! iraposed by lav upou the Owner or General Contractor 
for damage .cruse of bodily injuries including: death at any time resulting therefrom sustained by: 


ih Any employes of the Subcontractor enfared in the perfor:nance of their work. howscever cause), 


‘gnelading such injuries to such emplovees Ene tothe neg! rence of the (hener, General 3 never or Sub- 
contrector, or any or all of: them, whether due to a breach. of statutory duty or admuaisirauve regulation « 


or otherwisc. t i of ae 6 ae os) COs Ste @e ae, GIG ae ae eh 


10.* Tne Contractor is in no way responsible for the lors of mateiials or for injury to the work. 


periemmed by the Sul<antractor due .to any case whatsoever until after cospietis 
ance ¢2 the Sulxo cr’s work hereunder and in no event at any titre shall the, Coriractor be respon- 


sibie Jor equipment «fl tue sand Subconirs 


and snail remove jts materials ann eG 


Pa Gye Ae AE ° 
oes Stes) & . PY Si Se il ‘ eee 
* "the Subcontractor shall.take.at s-necessary-to. provect-its work, equipment and imateris 
y ten (1G) days afjer-compiction of, ia work ane 


Jeave the premises hreom clean. 


11. In the event that the wark herein is net coaunenced or proseented as previced herein, 


er in the event that any provisien of the Bankruptey Act er any Insolvency Act is inveked by or against 
the Subcontracter, or the Subcentractor mikes an Srargument for the henefit of creditors or a receiv 


" be appointed or execution at a wemment issucl on giving, the Subconirater twa (2 


f 


nntice, the Contractor can terminate tnis Subcontract anc do what is recersary to eormplete the work 
herein, charging the cost!of-compiction arninst the moncys due or ‘to beconio guc tno Subcontractor, 
in addition to any other damage the Contractor may rusia. oPs det oti t ota FP 8 eto 898% 


4 ‘ye Cancellation of the principal contract shall be deemed a cancellation and ternnination of 
* this Subcontract. ae 


IB. The Subcontractor shall at its own expense procure and furnish te the Contracter upon 


"oS written demand a beml in the penal sum of the Subcontract, guaranteeing the faithful performance of 
this Subcontract by the Subcontractar, and a labor and material bead guarantees the pronspt pays 
ment of moneys due ta all persons suppiviny: the Subeentractur with inbor and iaterials empored 
amd oc] in carevine eut this Sebconiract. Sard perferivance and payne: heenels shail be in cueh forn 
aml given by such surety cenpany or emmpanies AS Are arcepialde tn the Contractor, and shaa “On: 
fain provisions that extensiens of time or ether ferebearance be the Contractor thail not operate to 

. discharse either the Suleoniractor er tie turety, and that no rokht of action shalt acerde on this band 

* 9 any other peroen er cerperation ather than the Centractet, its successors er acttipns, Faire (9 
furnish saul bend within tive (2) daya after euch demand shocl be deemed a breach of this Sabeontraet 
entithsue the Centractor at its electian to termite this Subcontract, amd that ween such Cermatiea 
the Subcontracte eel be entit lea no further Coupensation or moneys what-eever, regardless of 

_™ the value of tine werk alicady periormed or arraimts yaad prier to said terumiatien, 


JRCADER-CUEEN CONSTRUCTION Cour. 


: This Ecbeontract or the moneys due hereunder shall not be assipned, nor shall the Snb- 


“eoatract be subict either in whole er in part, withont the puer written eon ent of the Contractor, Any 
Seu attempted acticnment er sanbeletts wathont tuch prior written concent phall be of ne fore sane! 
elfect and siall entitle: Che Centracter, at ats ciesiion, te terminate thin Subconti act and te treat the 
same as a Vielitien ef ay eacentiol term hereof, 


Id. This Subcontract in bimling on the hewn, exeentors, admini:traters, sucee: sora and assist 
of the partic. bereto, : : . 


- 


16. This contract comprises the entivr arceement of the parties and cannot be ehomeed, modi. 


fied, ev di-charyed erally, bat enly by a wreteny: signed by the purty eeu ht te be charged, 


17%. The provisions of thin Subcenteact and the sighta of the parties herete ehall ho conatrucsl 


parsuant ta the Laws ef the Stale ef New York, . 


IN WITNESS WHUREOP, the parties hereto have duly executed thin Agreement the day aud 


* year fit.t aleve wratlea, : ; FA 
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SPECIFICATIONS FOK NEATIKG, VENTILATING, AND AIR CONDITLONING WORK 


. 


1. GENERAL CORDLTIONS 


The Gonere) Conditions and Specinl Genore) Conditions aro 
bo: sby mudo a part of the Spocificationns for hoating, vontilating, 
end air conditioning work. 


2. NOTICE TO BIDDERS 
Before subuitting a proposnl, each biddor shell: 


(a) Exemino drawings roJeting to work of #1) trados and becomo 
fully informod as to extent ond charactor of work requirod and its 
relation to #11 other work in projoct. 


(b) Examine nite for proposed work end dotormine all conditions 
that mey offect work embrecad in preposnl. 


(c) No considerrtion or cllcwanco will be erented for failure 
to visit sitc, or for any clleged misunderstencing, of materinis to 
be furnished, or werk to be done; it being understood thet tencer 
of proposal carries vith it egreoment to items sna conditions re- 
ferred to herein or indicated on eforementioned drasings. 


(d) Contrector's sttention is called te the fact that the work 
of this Contract consists of work in, and alteretion tc, en exist- 
ing building. All remcvais, relocaticns, otc., reoujrea for work 
in tho eristing building ere a part of this section of the Speci- 
fications. 


3. Ieemer 


i 
. 


(a) Intent of specifications and drawinrs is to cover en instol- 
lation complete in every respect. It 1s not intended to give evory 
detail on drawings end in specifications. Cwnor will not be respon- 
sible for absence of emy dotatl Contractor mcey require, nor for any 
special constructicn which may be found necessery as work prorressec. 
If an item is either indicated or specified, it shall ba considered 
sufficient for inclusion of snid item Contrect. Contractor shell 
furnish end {nstall mutorial end equipment usually furnished with 
such systems ond/or needed to make complote oporating installeticn, 
whether mentioned or not, omitting only such ports as are spocifi- 
cally excepted. 


(b) Architect's interpreteticn of drawings ond specificetions 
shall be final ond binding upen Contrector. 


(c) With submission of bid, give written notica to Architect 
of any mrteriols o> opperatun bolioved inedequate or unsuiteble, 
in violrt‘on of lows or ordinances, rulos or rerulatiena of 
Autheritios naving jurisd:etion, and any necessary itoms of wort 
omittod. In absence of such written notico it shall be mutunliv 
aprood thrt Centracter has included cost of nl} Stems ir his pro- 
posal, and that he vill bo responsible for satisfactory funeticn- 
ing and approval of ontiroe systom without extra compensation. 
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h. SURVEYS AND HEASURIMENTS 
-(a) Contractor shal] bese n}l monsurowonts, both horizontal 


and vortica), from bench marks estoblishod by others and shal} 
be responsible for correct setting, out of work as indicntod, to 
agroo with these established linos end lovols. 


(b) Contractor shell vorify all measurements of his own or 
othors at site, end shall be responsible for corroctness of same 
as rotated to his work. 


. (6) Should Contractor discover #sny discropancy botwoen actual 
mensuromonts and ti.cse Indicated, he shail notify Architect in 
writing and shell not proceed with his work unti] he hns recoived 

a writton instructions from Architect. No oxtra cherru or compensa- 
tion will be sllcwed on account of aifferonces between actuel di- 
monsions and these indiceted. 


5. WORKMAERSHIP 
Highost grede of workmenship will bo required. If Archi- 


tect considers any werk to be inferior, Contrector shall rep)aco 
samo with first-cless work without edditionnl cherge. 


(a) - Drawings are diegrammatic ond indicete penerel erranrement 


of systems and work included in Centrect. Consult Architecturel 
Drawings enc Deteils for exact location of fixtures end equiprent, 
end where not cefinitely indiceted, request this informetion from 
Architect in writing. ; 


: (b) Follow drewings in laying out work snd check drawings of 
other trades roeleting to work to verify speces in which werk will 
be installed, and maintain maximum heedroom end spece conditions 
at all points. 


7. RIGHTS RESERVED 


Drawings end specifications determine general errangement 
and locations of equipment and work of various systems, Contractor 
shell, with approval of Architect end without extra charge, make 
roasoneble mediffeaticns in layout needed to prevent conflicts 
with work of other trades or for proper execution of work. 


. 8, ACCESSIPILITY 


Install work so as to be reedily accessible for operrtion, 
‘, . maintenrnce, and repair. Minor devietions from drawings may be 
ae a made to accemplish this, but changos of magnitude cr which involve 
i extra cost shall not be made without epprevel. 


. & a. CONFLICTS 


Should tt ‘appear that there is roal or apprroent diseropency 
betwoon drowines end specifications, botween different sections of 
specifications. or betwoan difforont drawings or perts thereof 
concorning natures, qurlity or oxtent of work to be furnished, {ft 
Shall be assumes’ thot Contractcs hns based bid cr doing worl in 
more expensive mannor. Final decision as to how work shall be in- 
atalled will rest with Architect. 


@ i ® 
ma * *. 
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10. APPROVAIS m ‘ ' 


(a) Materials, workmonship, dosign, and arrengemont of work sho) 
be subjoct to opproval. A list of propesed manufacturors for the 
various equipment snd products to bo installed must bo submittoad 
with the bid for tho work included under this soction of the Speci- 
fications. Owner reteins tho right to roquire installnation of mrnu- 
focturor or any ono of the sovoral manufacturers called for or noted 
in tho plans und specifications. 


(b) Upon execution of Contract end prior to ordoring of metoriel, 
submit upproval o list of all matoriol end oquipmont proposed for 
uss, in oamplo time to avoic dolny in construction schedule. In- 
tention of using specified matcrials doses not ralicve obligation 

-of submitting this list. 


(c) Prior to delivery of any material to job site, submit for 

‘ apprevel as directed samples, detriled drawings and specificationna 
of materiel ond equipmont, with eccompenying stetement to the effect 
that they breve been cxamined and comply with spocificaticns. Cate- 
logs, pamphists, or othor documents sulmitted to describe itens on 
which approval is being requested, shall be spec‘fic and identifi- 
cation in catelog, pemphict, otc., of item suimitted shall be clearly 
made in ink. Data of general natures will not be accepted. 


(da) -If materiel or equipment is installed befcro it is spproved, 
Contractor shell be Jiable for its removal end replecement at no 
charge if, in opinion of Architect, meterial or eauipment does not 
mect intent and requircmonts of drawings and specifications. 


ll. ‘ COOPERATION WITH OTHER TRADES 


(a) Work shall be performed in harmony with other work on prce- 
ject and so scheduled as to allow speedy and efficiont completicn 
of project by all trades. 


(bv) Render full cocperation to other trades and furnish in 
writing, with copies .a Architect, eny informaticr necesseryz te 
permit work of all tredes to be installed satisfectorily «and with 
lesst possible interference or dels;. 


{c) Where work cf Contractor will be instelled in close proxi- 
mity to work of other trades or whore thore is evidence thet work 
of Contractor will interfere with work of other trades he shall 
assist in working out spoce conditions to meke setisfactory ad- 
justment. If Contrector instzlls work before coordineting with 
other trades or so eas to cause interferenco with work of other 
trades, he shall meke changes necessery to correct conditicn with- 
out extra charge. 


12. CUTTING AKD PATCHING 


Inatnl) all required slaoves, forms, and inserts bofore 
walla, partitions, floors, or rcofs aro built. Cutting and pratch- 
ing of walls, partitions, coilings, and floors nocesnary for re- 
ception of work, caused by failuro to provide or properly Jecate 
sleeves, forms and inserts, incorrect locetion of work, or failure 
to cooperato with other trades, shal] bo dono at expense of Con- 
tractor ond in accordence with Union rovculutions. Ro cutting of 
finished or structurnl work may bo dono without epproval. 
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13. WATERPROOFING 


* Whoro any work plorces waterproofing, Inatalirtion shall bo 
approved. Furnish 41] nocessary sleeves, cnulking, and flashing 
roguirod to make oponings absolutely watertight. 


2h. PROTECTION 


(2) Contractor shnl] be responsible for work and equipment until 
finally inspected, tested ond uccopted. After. dolivory and boforo 
and after inatallation, protect work arninst theft, injury or domare. 
Carofully storo matorinl and oquipment recoived on situy which sro 

not immedintely installed. Close opon ends of work with tomporary 
covers or plugs during construction to provont ontry of obstructing 
materinol. 


(b) Contractor shall pretect work and material of all other trades 
from damero that mirht be caused by his work or workmen end shell 
meako good all damago thus caused. 


15. PERMITS 


Pay for and obtuin 111 required permits for work and prepare 
#11 documents required to obtein such permits. Deliver photostatic 
copies of permits and receipts for payment to Architect. 


16. CERTIFICATES 


(a) Materials, equipment, and instellation of work shai) :~- in 
strict compliance with requiremonts, in force et time of exc:..tien 
of Contrect, of civic suthorities having jurisdicticn, Nettional 
Board of Fire Underwriters or Associsted Factory Mutual Fire In- 
surance Compunies, es specified, of util!ty companies furnishing 
service for installation, and architect. . 


(bd) Secure completo approval of ebove-mentioned nuthorities 

for werk end delivery certificates of apprevel to Architect befcre 
requesting finesl paymont, Pey necessrry fees for tests, inspections, 
and certificates, and prepare eny drewings end documents in sdditien 
to contract drawings required, in order to socure approvel. 


17. UNION REGULATIONS 


Contractor shall work in harmony with labor unions, and shall 
be respensible for any Gersys or demeges ceused by his failure to 
do so. 


18, GUARARTEE 


Contractor shell guarentoc, in writing to Owner at sifning 
of Contract, ell work installed to be freo from any and #11 defects 
in workmanship and/or maturials and that all nppertcus will develop. 
‘.enpacities ond characteristics spocified, end thet if, during period 
of ono yeor from Gote of cortificate of completion and ecceptence 
ef work, any such defoc.a in workmenship, matorial or performance 
appear, ho will remedy them without cost to Ownor. Should Corn- 
tractor fei1 to romody such dofoects within a rersonnbloe Jenrth of 
time, to be apecifiod in notice from Architect, Cwner may have 
such work done and charge cost to Contractor. 


. 
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19. PATERT GUARANTEE 


Contractor shall ruernantoe Owner and Architect ngainst o11 
costy and losses due to claims, petions, end judpmonts brourht 
or rocoived ngysinst Contractor, Ownor, or Archituct on account 
of any violation of letters patent, or potent rights, or any in- 
fringemont thereof by rovson of usu of any machino, manufacturo, 
or composition of matter on work in violation of any potont rights 
or any infringoment thcroof. 


20. INSURANCE 


Contractor shall maintain Contractor's Linbility Insursnce, 
Contractor's Contingent Liability Insurance, Property Drmnse 
Liability and such other forms of Insurence es required to protect 
him from claims for Workman's Compensation Acts ana from other 
claims for demergcs for personel injury, inelviing danth, os well 
es property damoge which might arise from operetions and work under 
this Contract. Insurance shall bo in emounts as required by Archi- 
toct. 


21. AKcS 


Contractor shall be rosponsiblo for payment of centributions, 
taxes, or premiums which may be payeble or required under Stxete 
Baployinent Insurance Acts, or Pederal Social Security Act as to 
employecs enguged in performance of work. Ee shell also bo respon- 
siblo; for paynont of seles taxos or other taxes in force or known 
at time of execution of Cortrect. 


22. SUPERV1S10% 


Contractor shel) supply services of rn experienced end con- 
petent Supervisor who shbll be constantly in chargo of work et sito. 


23. RUBBISH 


At loast once each week, or more often if necessary or éi- 
rected, romove rubbish from premiscs. f 


2k. STOREGE 


Store muterials in spaces designated by Arcnitect. 
25. DEFIRITIONS 

Definitions of terms used herein: 
(a) ®"Purnish" or "provide": To fernieh. erect, install and 
connect up complete and roeay for rogular operntion pnrticuler 


work roferred to unless specifically indicated or specified 
othoruiso. 


(b) “Piping”: Pipe, fittings, flanges, valves, controls, 


hangers, treps, drains, insulation, end items necossrry cr re- 
quired in connection with or relating to such piping. 
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2b. SCOPE OF WORK 


(a) Tho work included urdoer: this Section of the Specifications 
shall consist cf furnishing ©1) lebor, meteriols, tools, oquipmert 
end spplinnces, otc., nocossar7 for tho inutallation of oll Hortine, 
Vontilnotine« ond Air Conditioning Work, completo, as shown on tho 
Drowirrps ond/or es horein specified, end as required for & preper 
opereting systom. The work shell] censistef, but not nocessarily 

be limited te the following items: 


Peckopod, self-contrinoo multizonoe air conditioning, units. 
* Now ofl burner. 

Domolition. 

Raciaotors. 

Cutting. 

Fans, 

Pumps. 

Piping, velves end fittings. 

Sheet Metel Work. 

Repistors, grilles anc diffusers. 

Insuluticr. 

Control s;stems. 

Liectric wirins, saterters end motors. 

Tests end tajustments. 


(a) Painting, except es otherwise included uncer this Specificrtion. 
(bv) ’ Petchirg, except ss ctherwise included under this Specifierticn. 
(c) Power wiring, unless otherwise noted. 

{d) Undercu*ting of dcers and louvored cocrs. 


26. MULTI-2CXNE £LR CONDLTICNANG UNIT 


(2) Furnish erc install twe packered self-certeined multi-zore 


4 


eir conditioning units where indicated cn the drewines er.c of 8 
and capocity noted. Units shell be menufrctured ty Thorns) 
or es eppreved. 


(b) Units shell be complete with crsinr, compressor, coclinr 
coil, hectine coil, fens, moters, drives, erive cuerds, 2" thick 
high cepacity permsnent filters, eir codled cendenser, zone Cempers, 
-controls, ena cll auxiliaries ene appurtenances required for «# 


complete instsllation end proper oporetion. 


(c) Control penels she)2 be internally mounted and wired with 
magnetic sterters for both fan ena compressor motcrs, hich anc lew 
prossure cutouts, air pressure switch and nen-recre] ing: contrel re- 
loy for nutcmatic pumpdown.. Part winding motor-sterter comLinatior 
shall be supplied for incremont stertire. 


(da) Compressers shell hevo hot gas bypass «ystom for cepretty 
modulation and to meintetn cpereticn under light Iced condciticns 
from fire) stop of cylinder unlcading to zero percert of capacity. 
Air cooled condonsers shell heave ambient temperature contrel fer 
oporntion with O°F outside cir. 


+ Mecical Center 


o 


(oe) Second Ploor unit shv))] bo modol MSA-60 with YF-8000 oir 
coolod condenser. Fen shall bo rated for 272U0 CFM ot Wh" orternol 
static pressure with & 15 HP fen motor. Outside oaSr quantity shell 
bo 009 CFH. Ceprcities shell bo an follows: , 


1. .Coolinr cepreity she.) bo not loss than 57.1 tons with 
entoring oir at 61.1°FLI end 67.99 FW, ond condonser ambiont air 
et 95°. Coil sholl te 6 rows. . 


2. Renting cell erpocity shall bo not less than 602000 
BTU por hour with 57.3°F entering ofr and 4) GYM of 209°F ontoring 
wetor et a 20° tempersturo crop. Cecil shel) be 1 row. 


(ft) First Floor unit shall be medel MSA-%5 with PRP-8099 air 
cooled condenser. Fen shall be rated fer 17525 CFM at V/i;" extorno) 
stotic prossure with ¢ 15 HP fen moter. Outside eir quentity steel) 
be 6000 CPM. Capscities shall be es follows: 


“1. Cooling capreity shell be net less than 52.9 tons with 
entering air at €2.8°PLK end 66.6°F"R, end condenser embient tir 
at 95°F. Coil shell be 5 rows. 


2. Heoeting coll capecity shall be net less then 70009 FTU 
per hour with 16°F entering eir enc 7 GPM cf 290°F entering weter 
at e 20° tempercture crop. Coil stell be 2 rows. 


(g) Mount uaits or 27/6" thick cross ribbed nacpreno pecs, Sheor 
Flex by Vibraticn Mountings, or 65 eprrovec. 


29. REFRIGERATION PLPING AND SPECIALTIES 

(a) In additicn to any refriceraticn spectnlities spect fies 
elsewhere ‘herein, furnish snd instell a cemplete syster of refiicerent 
piping, and refrigeretton scecessorizs es hereinafter specified anc 

es required for proper cperation of tho verious ‘systems. 


{b) Refricerunt piping shell be type L, hare ¢rawn, with wrourkt | 
coppor swent fittings. Copper jcints shall be scléered with a 9°-6 
solcoer. 


(c) Furnish end instell solenoid velvos, strainers, end ériors, 
ell properly installed. fccossorics shall bo full size of the pip- 
ing in which they ere instelled except “here snother sizo is spouci- 
fically noted. 


(d) All refrigerent specinlties shall bo Alco or 3perinn. 


(0) Fntire systems shal] bo preporly evacuated before cherg ing, 
end placing the systems into operaticn. 


{t) Systoms sholl be tested with e helide toreh anc all proven 
freo from leoks. Contractor aust subnit nm lottor attenting to set‘s- 
fectory completicn of such test end thet tho entire systom is freer 
from lorks. 
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30. PIYING 


(a) Provide cowplote systems of flow and return, and fuvl of] 
Piping a» shown on tho drawings und os required, 


(b) All piping, shvll be adequately supperted with approved 
hangers so as to prevent ony sopging, of linos, or any unduo stain 
on pipes or Littings. 


(c) All piping work shall bo inotelled with proper provistons 
to sllow for expensicn ond contraction of linos so an to provent 
eny unduo atrains on pipe nnd fittings, any trapping cf lines or 
lifting or dislocetion of any racintcrs or any othor applicsicas. 
Contrector will bo required to rectify, nt his own oxponso, any 
conditions of Improper or noisy circuletion due to treppod or air- 
bound linos, including tho oxponse of cutting, ond repeiring of 
building structure incidentul to making such eltoretions. Run 
piping concezled in finished spacos unless otherwise noted. 


(6) All pipe lines sholl bo capped during construction to pre- 
vont entry of dift or other foreign material. 


(o) All connections to equipment sholl be made by unions or 
flanges. 

(ft) Contractor shall instell his work to conform to spires con- 
ditions und the works of other tredes. The Grewings indicete ren- 
erally the runs er.c sizos of piping end the sizes must net te cecrorcsod 


nor the plans cevistec from except as speco conditions mey require 
and &s approved. 


(g) Eccentric fittings shell be used eon #11 moins to seocure 
proper dreinage and venting. 


(b) Screwed joints-shell be made up. with soft setting eprruved 
pipe compound. No red leed or othor such meteriel shell te used. 


i) ow bushings shell be used in pipe line fittings. 
(3) Pipe for the verious systems shell be os f. ,OWs: 
Sorvice Matori«l 


Hot water. Black steol, schodulo Lo. 


Drain Piping. Qalvenized wrought iron, 
schedule 1,0. 


PIPE FITTINGS 
Matericls for pipe fittines shall be os follows: 
Servico Matoriols 

Hot water. k" and larger, black 125 lb. 


flanged fittings, scheculse ho. 


cast Ircn 
serewed. All cencanlad 
scrowed fittings she)l be oxtrn hoovy. 


Drain piping. Gelvonizod mnillenble Lron 1SO 1b. 
acrowed fittines. 
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(d) Plold febricntod teos, notched toos end fish mouth tees sro 
specifically prohibitec. 


32. UNIONS 


(0) Unions 2" and sameJler shal] bo scrowed. Union 2,3" and lergor 
shell be flang:d. 


(b) Screwod unions shull be malloable iron with bronze ground 
scat suiteble for 300 1b. WSP. 


(c) Unions shall not be used on piping enclosed in constructicns 
unlens specificelly permittod. 


33. VALVES 


(a) Provide velves where show: on the drewings, rs apocificd 
horein, and where requirec for proper contro] of the piping systems 


(b) All vwlvos in furrod ceilings shall be arranged toe keep the 
numbor of eccess ccors to a winimum, 


(c) All velvos shali be constructod so that they can be packo: 
while in cperaticn, whothor open or shut. 


(a) All valvos, oxcept where specificrlly neted otherwise, shell 
be Jenkins, Walwerth or Lunkenhoirer. 


(e) Velvos for the verfous services shell be as specifiod below. 
Pigure numbers are Jenkins: 


2. For flow rnd return piping: Gete valves, 24" and larger, 
0.8. & Y., Pig. 651-A. Gete velvos, 2" anc under, Fiz. 379. Giorhe 
v@lves, Fiz. 105-4. Checks valves in discherre of etch pump shell 
be all bronze Smolensky noiseless check valves. 


2s Furnish end instell all other hand velves, check volves, 
etc., es roquires gor complete with proper velvins of the varicts 
systems end component sections thereof. 


ze Drein valves with hese ends for hese connections shnl]l be 
provided et all low points of the water piping systems. 


3h. THERMOMETERS AND PRESSURE GAUGES 


(a) Provice spprovedc soparable sockot, bress cese, 9" scele, 
best quality morcuryv stom thermomctors. Thermcemeters shell be 
adjustable angle pattern ns required end. shell te set in apprceveaad 
and threadod thermomoter well fittings. Thermometers end weljs 
shell be of semo size threurshout. 


(b) Scnles for ductwcrk shell rend O°F. to 1IO°P., except for 
fresh nir intakes which shell read - hO°F. to 110°F. Thormereters 
sholl be furnished beforu ono after each coil end wherover else 
called for on the drewinss. Scales for piping shall read 190°F, 

to 250°F. - 

(c) Furntsh ené@ Install hi?" ciemcter bouréen tube pressure reures 
in the suction and dischar;a of eech pump, with pigtatia and shut 

off cocks. 


(a) Manufacturers shel) bo Weksler, Marah, Fexbere or U.S. Gaure 
Co.. . 


Modicn? Centar 


. 


35. STRAIRENS 


(a) Furnish and instell epproved stroiners in the inlot connection 
to ench tomperreturo control volves, and et tho suction of cach pump. 
All stroinurs shell be Y pattorn with cast iren or bronzo bodies of 
amplo stronpth for t*. pressure to which they sholl bo subjectod, 

. havo removable cz} c+! pereenn of brass or stainless stuol and 
suiteblo flanges or woop sg to comoct with the piping in which thoy 
are instolled. 


(ob) Strainors shell oo set in horizonts)] or vortical downward 
run of pipe arrenged not to trap tho piping. 


(e) Strniners shell bo full size of pipe line in which thor 
aro installed. 


(a) Strainers shall be Sarco, or as approved. 
36. HAKGERS, SUPPORTS AND ARCHORS 


(a) Furnish and instell hergers, supports end anchors nas hero- 
ineftor specified end ws roquired. 


(bd) - All horizontel runs of piping sholl be supported by clevis 
hangers. 


(c) Spacing for hangers shell be in accord: <e with the following 
‘ schedule: 


Minimum 
Pipe Size Rod. Ditn. Spacing 


If end 2* 4 <. 
i *" onc 7 . y, +." 


end lerger 49t..0* 


(4) In no cose will piping be permitted to henge from or be 
supported by other piping, pumps or equipment. Strep Asncors will 
not be permitted. . 


(e) Hangers erc supports shall be Grinnell, Cerponter & Pettersen, 
or as approved. 


37. SLEEVES AKD ESCUTCHEONS 


(a) Risers, redietor branches, etc., coming threurh cencrete or 
masonry shall heve sleeves of sufficient dinmetor to take tho pipe 
covoring. ‘ . 


(b) Sleeves shell be 2h gogo palvanized ircn, excopt whore othor- 
wise noted. All sloeves shall be set flush with the finished floors 
and wolis. ‘ 


(ce) All piping through floors and oxposed to viow, shall hrve 
escutchoons at the finished floora and cellings. Al) escutcheens 

shall be cest bress with chromium plate over nickel plete ond shell 

be hold in place by sot screw. Escutchvons ert floor shell be bel) 

shaped to fit pipe sleevos. All detrils of ascutcheucn pintes as to 

size, shape, finish, etc., shell bo subject to approve) by the Architect. 


(da) Piping coming, out of partitions or furring shell have escutcheonss 
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(o) Any piping. pesoing, throurh waterproef floors shall be provided 
with woterproof fleshinvs so oo to avoid leakaro nt those points. 
A The nlovvos shell bo scledule hO blnck stool pipe with the spoce 
betwuen the p!ping ond the sleeve packed with onkum ana crulkee with 
lend. All dotaills must hove prior opproeval of the Architect. 


36. SHEET METAL WORK 
(a) Ductwork: 
GP Furnish ond instell #11 required cuctwerk, for the atr- 


conditioning systems, exheust systems, and for future oir-condittoning, 
ell as shown on the ¢rewings. 


2. Ducts shell be run and equipment located es to clorr inter- 
ferences in tho field. Where necessary, the Contractor shall make 
such chenros in elevation, location, size arc run te clerr al] inter- 
ferences without offecting air quentites, Gistribution, guictness 

and satisfactory clecrence. Such changes shell be epprovec bv tho 
Architect before the work is stertec. The Contrector or.ri)] refer 

to the drawings of Architectural, Structurel, Plumbing end Flectrice] 
Contracts for locetion of hung coilirgs, lights, piping, ete., to 
assure proper locetion of cucts. 


3. - Duct elbows shell have a center line radius of cne and ono- 
balf times the dimension of the cuct in the placo of the benc. Squere 
elbows end turning venes shell be used whore indicated or where the 
center line radius is less then minimum specif‘ted above. Turrine 
vanes shall be “Ducturn” es menufscturec by Tuttle & Beiloy, or es 

: epproved. 
h. No pipe, cendult eré/cer hencor for cefling or pipinre shell 


pess through Gucts unless it Js impossible te avoid deirj: so tnd 
64) net unless spproval of the Architect is received. Where concittons 
permit, pipe, cercuit or hanger passing throurh a cuct shail be 
enclosec in e metcl deflecter so instelled as te te air tient and 
reduco resistence. Desicn of the geflectcr shal) be sutuittec to 
the Architect fer apprevsl. Should pipe, ecndu't, or harjrer be 
required to pess throuch eny duct, ere erprovr? is efven the Arehi- : 
tect for sane, this Cortrector shell furnish eny end ali ceflectcrs " 
required. 


, Ss. All ducts shell be stroicht and smooth or tho inside with 

1 nently finished joirts. Slip joints shell be uset tn the airect'on 
. of air flow. Ducts shall be securely supportad tn apprevec manner 
and shnll be so constructed ard installec ss to be fren from vibra- 
tion under all operating conditions. 


6. ~  Herizental ducts shal) be hune rigidly with the distance 
betwoen supperts not oxcoocing '-0". Verticnl eucts chetl be sup- 
ported at oach fleor. £1) ducts over 75" in tho lareor éimensic¢n 

shal) be supportea or breced tn addition to such supports anc bracing 
borvinaftcr spoctffed tn order te completely eliminate any ser ing, 
whatsoever. such methed of suppert ard trecing sholl be In an approved 
manner. All ducts from 24" up te end ineluoing, 60" tn tho lerrer 
dimonsion shell bo cross-brokon. 
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7. Ducts shall be febricntod of galvanized steol, excopt where 
othorwiso noted, of gngos listed lwlow: 


Groator Dimension Duct Thickuess Galvenized Galvanized Iron 
of Roctongular U.S.S. Gago lron Anple Stiffeners 
Duct Numbor Hengors for Duct 5 Sections 


Strep 
Up to 10" = x 170" 
11" to 2i\" in 
25" to 30" ° . 2” x 1* x 1/6" anples 
* ee * a 


1° e al 
jr ° ° 22" x 12" x 1/6" anglos 
i* 1° x 1" " * Aid hol 
1/6" ies 


All connections betweon ducts, or ducts and cau'pment, 
dissimijer motels shall be provided with e nen-conductive gunke 
provent contact between dissinilor motels. 


10. Fresh oir ducts shall be of 2l; ounce copper with all joints 
soldered. Goosenecks shell siso be 2]) ounce copper. 


il. Whore copper is specified, 16 gaze siuminum may be used 


lieu of copper. Supports for coppor or aluminum ducts shall ea: 
be copper or eluminum, whichovor duct material is used. 


{b) Dampers: 


1. All dampors opernted by sutomotic controls shall be of 
louvered type with brass boerings end mountod in rigidfranes. 
blades shall be Ko. 16 gage and not more than 10" wide. 


2. Pusiblo links fire dempers shnll te provided where ory ¢ 
pierces floors, vortical shefts, ond wherevor else local auther 
require the instsllet’on of fire drrpers. Fire campers of the 
hinged type shall be mece of 1/l" steel wi th cerrosiocn rosistrnt 
bearirgs end conform to the requirements of local eauthoritics. 


3. Volume contre] dempers shrill be of the single leaf, par type 
of not less than 26 gere and tnstelied to assure freeden from vibra- 
tion. All dempers st.oil be equipped with epproved positicn Indal- 
cators and locking devices. Duct ut damper shall be reinforced us 
required to prove: vitreticn. Haerdwere to be Duro Dyne, or no ap- 
proved. 

(c) Floxible Connections: 


All connections to fans shall bo mado with henvy woven n2abostos 
cloth at both tho inlet and dischnrre. Tho connections shnil be at 
Jenst 6" long ond socuroly fastened to prevont any air leakage. 

(d) Access Poors: 
}. Furnish end fnstnll accoss doors in ductwork for necesu to 


dampors and controls. Accosa doors shell be of the pan type of not 
less than 20 gare shout metal. 
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2. This Contractor shell furnish te the Genorna) Contracter nll 
eccesy dvors required for Installation in hung collings, walls, parti- 
tions, furring or whetover olse required. <Aceunas doors shall ve of 
type ond construction epproved by the Arehitect. 


39. REGISTERS, GNILINS AND DIFPUSERS 

(ae) Furnish ond instell 011 diffusers, roristers end grilles 
whore indiceted on the drawings wed of sizes ond copecition neteod. 
All diffusers, ropisters end grilles shall have factory primo coat 
and sponge rubver gosketse, 


(b) Return end exhoust registers shall be Tuttlo A Iniley type 
T-78, or os epprovec, with fixed horizecntel streamline bars and 

koy oporated volume louvers. Purnish and instal) framos for registers 
mounted in hung cofllines. 

(ec) All ropristors shall be securely festened to tho censtruction 
and shoot mctal duct with screws, in an eppreved mrennor, and elcl) 
moko on airtight fit with adjecent surfaces. 


(d) Furnich end Instel]] rectonevler coilin= diffuser of tho 
restricted multi-cr fice typo as mnnrufacturce by Alr Devicos, ur ns 
approved. Diffusers sholl distribute the ef uniformly throurhcout 
the sprce without crefts. Air meticn in tho zone of occuperncy shell 
not exceed 50 FPM ror bo less then 70 PPM. fTiffusers shall be of 
sizes and copecitios notod cn the drawings with nl) necosseary bv) onk 
ing for proper oir delivery. Diffusers shell bo furnished with 
Ploxitrols. eEech ciffuseor shell be provided with » roneveble core 
ano shal) cause mo air nolse. The Flexitrols shall heve indiv!dually 
adjustable blades to regulete velocity end cirectien cf air flew, 
end control volumo at each diffuser. Diffusers shell be type RC. 


ho. PINKED PIPE RADIATICH 

(e) Furnish end install finned pipe redirtion whero shown on 

the drawings ond of cepacitios nected. Capreitios are based cn 190°F 
evorere wator tomperature. 


(b) Finned Rediation shell be Architectural S{ll-line marvufoectured 
by Nesbitt, model A-11. 


(c) Elements stall bo 1” coppor tube with eluminum fins, 63 fins 
per foot. Provide off-set adapters for each elemont. 


(d) Enclosures shell run wall-to-well or column-to-columr wth 
valvo cempurtments «nm both ends. knelosure odgos shal) form o nent 
butt Joint without tho use cf butt strapo or ether concoe)ing dovicos. 
Wo unfinished mota) edges sholl bo visible. 


(oe) Purnish cnd install #11] other occossoriesn oud items for no 
complete ond proper instellation. Accessories shall have no exposed 
motal odges. 


(ft) Colors shall be as selected by tho Architoct. 


(ne) Each enclosure shell be provided with a screw-opernted 
blade denper. 
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hd. Puvrs 


(n) Purnish end Inotel) pumps for the hoating coll water systems 
whore shown on the drawings ond of sizes and capacttion noted. Pumps 
shall be close coupled, contrifugal type, sulteble for tomporeturos 

of vater for which they ere used. YTumpa shall have cast tron cenings, 
stuffing boxea bronze lmpollers, and shall bo non-overlonding at #11 
points of operation. Slowvos shall heve a hardness of 500 lrinel) 

or grontor. 


(b) All pumps shell bo mountud on 6" coneroto banos. Tho besos 
shall be furnished by others but thia Contractor shell furnish the 
anchor bolts end termmintes required. 


(c) Yumps shell be monufnctured by the Fecorn] Pump Co., or as 
epprovod. 


(d) Heating coll weter pumps shn)l be 2" CK, 135 crn, 4&8 feet 
head, 1750 RIM, 3 HF, 2", disckerge, 3” suction. 


42. WATER HEATING SPMCIALITILS 

(a) Furnish and Jnetall in esch new convertor end finned-p' pe 
readintor a balancing fitting ond manuel air vent. Pitting ond vont 
sholl be Sarco, or os epproved. 


(b) Furnish end instell floet type air vents at the hirh points 
of all wator piping systems. Vents shell be Hoffmen Ro. 76, or as 
approved, 


(c) Furnish and instell for each new convector and finned-pipo 
rediator (st tho return side efter tho belancing fitting) one modu- 
lating woter valve, S5erce-Marsh, or os opprovocd. 


(d) Furnish and Install In the ench now convector and 
finned-pipe rvedistor one quick opening weive for shut-off purposes, 
Velve sholl bo Sorcce-Marsh, or os eppreved. 

(oe) Radintor valves shell be without vont. 

k3. PANS 


(n) Purnish ond {natell all fons os hereinafter doscribed, where 
shown on the drawings and of sizos and capncitios noted. 


(b) Fans shall be Amorficnn Blowor Sirocco Utility Sets, or ts 
approved, with moter, drivo, drive pusrd, wenther cover, backdraft 
shuttors, space for mounting o disconnect switch, ond vibration Isolotora. 
(c) Coordinate fan baso roquiroments with tho Genornl Contractor. 

hh. INSULATION 

(a) Purnish end install non-conducting cevoring oa spoctfioed horein. 


Tho installation shal) be In strict necerdence with the bost practica 
of tho trado and the intent of this Specification. 
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(bh) -Al1 flow and roturn hoeeting piping sbell be covered with 
3/4" of Fiberginas Inavietion sulteble for the temperctures Involved. 
Insuletion shall be honvy donnsity sectional pipe insuletion as manu- 
foctured by Owons-Corning, Fiberrieas Corp. and shell be furnished 
with stenderd ceonvas jacket pasted and banded. Valves nna fittings 
shall bo inavluwted wlin Ih" of rabriceted pipe innauJation as for 
the piping, nently fitted ond pointed up with finishing ceomont. 6 
Ounce convex shell be epplied over valves and fittings for # neat, 
wniform eppeerence. Canves ot joints shall bo pentod for nont, 
continuous, uniform appearance. Insulete al) exiating, hoating piping 
in Coller ond First Floor. 

. fe) Al) fresh cir ond return ducts in the Eqjulpmont Neom shall 
bo insulated with 1" Fibergles Rigid Vepor senl uct Insulation, 
typo PF, foil faced, monufeactured by Owons-Corninr, or en epproved, 
Iwpnlo the insulation over suitable opproved mochrnical faeatoners, 
such as odhered clips, on 12 inch centers. A minimum of two rows 

of fasteners per side, top and bottom shall bo used. Secure inau- 
lation with suiteble approved weshers cr elips, removing 01) points 
and sherp edges so es to present « smooth surfnee. All joint, 
punctures, teers ond breaks shall bo sealed with kL" wide atrips of 
glass fabric imbedded between two coats of vepor barrier wast)e: 
Beonjomin Poster fire resistive aluninun pigmonted vapor berricr 
mostic, or ao epproved. Plenums, sefod-of f portions of louvers, 
ecoller connections to diffusers, und env and overs pert of the frorh 
air and supply cuct systems shell be insulated os here!n specified. 


(6) Refrigorent liquid piping shall be covered with heavy density 
soctional low torpernture pipe insulation, #” thick, us manufactured 
by Owens-Corning, cr os approvec, with voper berrivr flene retardant 
jacket - adjoining sections shnll bo butted firmly together and the 
longitudinal seam cf the vepor barrier jecket shell be sonlad with 
Fiberglas Lap Cement or other suitable vapor senl adhesive. nd 
joints’ shell bs soelod with kL" factory furnished vapor barrier strips 
appliod with Lep Cemont. mds of pipe fnauletion shell ve senlod 

off with vepor barrier strips applice with Lap Coment. All valves 
end fittines shell be insulated with melded insulstion of » thickness 
equel to i. ct of the insulation on the adjoining pipe, socuroly fast- 
enod in plecc. Piping snell be finished with fectory-furni shod varéo 
One band shnll be appltod ever ench o¢ro of tho joint senlinn atrip 
and an additicnal band et midsection of insuletion. Insulation on 
valvos and fittines shall be vaper sealed with 0.002" eluminas foil 
vrepped. Foil shell be finished with on 1/6" layer of # vapor seal 
adhesive trewelled nontly over tho fiiting with tho jecket on the 
adjacont pipo insulation lapped nt lonst 2" ovor the mestic. Piping 
Jocated outdoors shell bo woethorproofed with 35 pound roofing Telt 
wired on ond scaled with two cents of aspheltum. Suppert piping ont- 
side of insulation end protect tnsulation with gelvenizee tren sed- 
Glos, not less than 12" long, Gt oach support or henger. 


(ec) All supply end return cir ductwork shall be lined with ripid 
conted ductliner oa monufoctured by Owens-Corning, or nn epproved,. 
Lining, shell bo 1" thick ond of not loss than 3 pound consity of a 
typo spproved by the NBFU. Dimensions of Gucts ns shown on the draw~ 
ings Include sllowanee for insulution to be Installed. Duct liner 
shall be wdhored to onch side with mintoum 50% covernge of pa-eopproved 
fire rotardent odhesive. Use mechonicn) featonars, StiCk-Nlip or as 
approved, on 12" centers on erch siov with not Joss than ¢ rews of 
fastenors per uldo where such side hao o dimension of Je" or» inrror. 
Sido shall includy top and bottom, All abutting edros of neoustle 
Mnings sha}l be ceulked, end 01) oxpesed odges of acoustic linings 
ehall bo inutnllod with shoot motal nousings.” 


~ 
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(f}  —- Remove 92) oxinting, pipe Insuloetion and ro-cover nll oxist- 
ing piping os specified horoein. . 


- 5. COHTROLS 


(a) Furnish ana Instell all electric controls as snec;tiod hercin 
and in other paragraphs of this section of the spectfications. 


(v) All zone thormostats shall have built-in thormomoters. 
Fhormmoestyts sholl be grocun) acting. 

(c) Furnish and insts#ll motorized éexpors in the iniects ef tho 
-gonera} oxhaust fans, and motorized dampers in tho fresh eir ducts 
for the air coré!ticning units end equipment room fresh etr inlet. 
Deempors shell cpen when their respective fen sturts anc shall close 
when their respective fen shuts down. Soo c]sewhere in those speci- 
fications for fan interlocks. 


(a) Furnish ord instell modulating meteors to operate the zone 
dampers of the muiti-zone unit. Motors shell be controliod by reom 
thermostuts in eech cf the zones. Thermostets shell be located whore 
shown en the crevings or where otherwise Gélirectod dy the Architect. 
Install e switch et the cola deck camper of erch zone so thet the 
compressor shall stuart when any zone calls for ecoling end the cem- 
pressor shall step only when ei! cold deck campers ere ¢icsed. fur- 
nish end install ell relays required. Thermcstats shall be greduel 

- acting. 


(e) Conrect sir cooled condensers to lord side of their respective 
comprossor so that condenser will start whon the compressor starts 
and will stop when their rospective compressor stops. 


(Tf) Furnish end instell a moculstirz %-way vaive at eect heating 
coil. Valves skall be ‘controlled by a Guctstrt et the het Geck to 
meintain leavine eir off the heeting cofle of E20P for the Second 
Floor unit end 65°F fer the First Fleor unit. Velve Piss> psi. 
Ductstets shell be edjusteble. 


(g) Furnish end instell e freeze protectican thernestrt in the 
discherre cf the heeting, coil to stcp the fen $f the tempereture 
falls below h2°Fr. 


(h) All contrels, specified herein or elsewhere in this secticn 
of the specificetions shell be Barber-Colmen, or as epprevac. 


. (4) Air conditioning units and heating coil pumps shell be 
manunlly sterted. All other metors aro startee eutometically. 


(3) All control wiring skell be by this contractor uncer super- 
vision of the control maenufacturor. All centro] wiring sinell be 
run conconicc. : 7 


h6. ExIsSTanS EQUIPMENT 


(t) Jt is the intent of the design te re-use the existing 
boiler, fucl oil tank, hot water heating pump, cooling towar pump, 
and piping. 
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(v) "_It 4s tho intent of the dosipn that tho existing hot wetor 
hoating, syntom romrin in use to sorve the aecond floor ond such now 
radiotion instulleo on tho first floor. 


(c) A now c/1 burner shell bo installod in tho oxisting boflor. 
1t shall bo tho responsibility of this Contractor to file with tho 
Dopartment of Air Pollution and obtain tholr approval for the of] 
burnor roplecoment. ; 


(da) This contrectcr she)) clern, ropnir and put into first class 
working ordor the ozxisting combustion chamber, bollor, voller insu- 
. istion, brocching insulatier, oxisting pumps, controls end all othor 
-dovicos und eoatpmont remaining in use. 


(c). Boiler tutes shell] Lo thoroughly cleanod and boiler water 
side shall bo dreinod, flushed and clesnod. 


ee Purni sh end install. plug velves in tho discharge of efch 
existing pump. ; 


(g) Furnish and instell now pressure pgoges in tho suction and 
discharge of each oxisting purp. 


(h) ne Furnish eli lebder and materinis necessary to flush end clean 
the existing piping systoms. 


ES) This Contrector shall visit tho sites, exomino the plens and 
spocificaticns for #1] treces anc therourhly familisrizce himself 
with 2)1 Items one full extent of the work. Eo shall ramove or 
relocete all existing equipment, pipines cr ductwork eas roquired to 
eccommodate the work of this altoraticn st no extra cost to the 
Ownor. 


Le ae OIL BURKER 


(ea) The existing ofl burner end fuel cil pump shell be removed 

by this Contrectscr. Extond the existing 12" fuel o11 supply ené 

return piping from point of entry Into the boller room to the new 

os] burner. The existing fuclieil tank, fuel of] reure mnd 'el) 
existing controls, including the Hoat Timer Contrel Systum, shell 

be used. It. shell be the responsibility. of this Contractor to re- 
connect the existing controls and devices to the new of] burner in- 
stallation in e proper manner to provida «# proper, safe end complete 
instellation confcerming to e11 rulas and regulations of ull -euthorities 
having jurisdiction. 


(b} Furnish erd instezll on tho boiler cne of] burner whero 

shovm on the plens. Each burner shall be of the direct drive hori- 
zontel rotary etorizing cup type with built-in primary fuel pomp 

end variable volume, positive displacement type, meterir’ mamp for 
precision metering ef ail to the burner atomizor. Tho burner shal] 

bo complete with lew fire atart end high-lew ftre, sutomrtic combuation 
safety controls, primery end secerdary strrainers, -nlvea, end magnotic 
startor with cverload hentars. The burrers shall be listed by Undor- 
writers Laboratories to burn No. 4 CSG fuel of). 


(c) Burnor motor shall be 3/l H.P., 208 volts, 3 phases, 60 cycles. 
Each burner shell heve a capacity of 23 Gil. 
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(a) Burners shall be provided with ignition gas valve, ignition 
transformer, interconnecting cablos ond pos electric ipnitton plur. 
Burners shal} bo mounted so that it can te swung out of firing posi- 
tion without disturbing or disconnecting the high tension ignition 
cabJss. burners shall be provided with letch for locking, In firing 
position, with bullt-in switch wired Inte the burner control circuit 
in such a manner that tho burnor will not cpwrate unless locked 
firmly in firing position. 


(eo) Run © ges line to burnor, from existing connection with sult- 
able drip connecticna. h 


(f) Ro - use existing ofl burner and bofilor controls in preper 
‘condition. Replace 611 broken controls with new ones. 


“(g) Furnish and instrll fer oil burner a pre-wired protested 
contro) cabinet assemb];y es maco by the manufacturer ef the of] 

burner provided. The cabinets shell be so srranged for wall mount- 

inp, and shell cor:trein the necessery circuit protection, motor starters, 
signe) lir¢hts end programming end flame feilure safepuserd controls. 

_ Components required for burner, but not limited to, arw xs follows: 


controi cebinet with key Jock and hendis. 

Fireye FPY-2 electrcenic flame sefepguard systen. 
megnetic sterter with thermel overicads Ser burner 
motor. 

circuit breaker for burner motor (flush mounted). 
eircuit bresker for control circuit (flush mcuntsd). 
two pole, single throw control circuit teorngle switch. 
roa alarm signal light (fleme failure). 

green signel light (ignition). 

amber signel light (oi1 valve). 


(h) All ele:tric witirng for the of] ‘urner instelleticn shell 

bo by this Contrector. Wiring shell rur. in celvenizec rigid conautt 

and shell conferm te the Naticn:1 Slectric Code, the electrical division of 
the spocificeticns end local govermmentel electric requirements. 


(4) O11 burners shall be 75453 manufectured by S.T. Johnson co... 
or as approved. 


(5) All valves, tccessories, controls, ete., required by #172 
euthorities having juristiction shall te installeé as fe part of this 
section of the specifications. Voltage for controls shsll be 120 
volts. 


(k) This Contractor shell, at no additional cost to the Omer, 
file with all authorities having jurisdiction, previdine, obtaining 
and preying for #11 plens, necessery pormits end inspections regr’ rod 

* by local ordinances end authorities to instal] ana places tho oj. 
burning systom in operntion. : 


(1) This Contractor shnll furnish end install #11 o +) stems 
as may be roquired for e complota and proper oporstinre 3. tall tien 
including new steol front pluie, refractories, wiring end centrels. 


(m) Furnish and install a new barometric damper in the existing 
breochinz. 


Modicel Center 
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STFAM HOCK ROLLER & PIPING 


(a) Furnish and install an electric stoum gonoroting unit for 

the Stonm Room. Unit shall be Vhormasol wodol YPIhO speciel, 3 
phose, 208 volts, 110 omps. Unit shell bo factory wired, assombled 
and tosted rundy for Installation. Equipment shn)l havo 2" thick 

all - aluminuw inner tink with stuinless stool fmmcrsion hvaters, 
bus) t-in nutomatic woter feeder, low-water cutoff, fully insulated 

fin 1" thick inmsuletion, built-in rolay, pliot light, water sipht 
gluss gaure, prossurs control, reliof valivo, drnin volvo, flush out 
valve, Susu protected control circuit and switch, ol] ossomblod jn 

e heavy gauge bondorized steol cebinct with a baked-on onrmol finish. 


(bv) Thermostat to control the steam room's temporaturo to be 
Yhermasel's TL-3 romote bulb type with a 60° - 290° renre. All 
equipment to be instulled.according to Tharmel's installation in- 
struction und plens. Unit shell have 2" steam outlot. 


(c) Furnish end install red brass piping from the unit into 
tho Steam Kcom snd under the benches. Kun piping approximately six inches 
above the floor... Fittings shell bo 125 pound bres: serowed fittings. 


49. “DEMOLITION, REXOVALS AND RELOCATIONS 


(a) This Contractor shall perform o}1 necassery dewolition, 
removels and relocations for prepsretion of tho oxisting buildine 
to receivo the new work and for tho proper installation of the new 
work. 


(bv) . ‘Any demolition shown on the drawings shall be considered 
only es a guide end ere not intended to show evory singls item of 
work reaquirec. f£ctual field cenditions will detormine the preciso 
work to be Gons. Should any oqusstion arise as to whother cr nct 

any Guct, piping, redictor, equipment, o2, othor item should be ro- 
moved, relocetec or remain as presently installed, this contrector 
shell roquest, in writing, clarificetion from the Architect... is- 
ceuse the erchitecturel and mechanical drawings indicete the intent 
of the scope of work no extru charges will be allowed for eny removeis 
or relocations necessery fer the installation of the work under this 
section of the Specifications. 


(c) Remove #11 existing ductwork, fans, baseboard racirtion, 
air conditioning units, eir hencling units, unit heaters end ther- 
mostat from the Cellar ang First Floor plus all other iters not 
indicrted to remain or is otherwise roquired for operatior of the 
completed work of this alteration. 


(6) Should there be any question whether or not ean item sholl 
remnin or be removod, this Contractor shall fully acquaint himself 
with the location, use and function of tho item, trensmit this in- 
formation to the Architcet in wrlting, and request clorification. 


(c) Removal shall include taking from the premlnaos end disposn) 
of removes itoms. Howover, prior te romova] from tho prominnas, this 
contractor shall contact the Owner or their oppointod reprosentative, 
and doterminn whrt iteus they wish to retein in thelr pesseasion. 
Thoso items shall be taken by this centractor to the locaticn desif- 
nated by the Ovners for accoptancn by them. Thoso Stoms turnud over 
to the Owners shall bo cleaned and placed tn good ropair. 


Medica] Centor 


(fT) No ductwork, rogistor, frille, piping, valvo or fitting ro- 
moved from its present location shall be re-used oxcopt where spoci- 
fically noted othborwise. 


(er) * This Contractor will be responsible for the fniluro of ony 
oxinting, system, piping, or equipment to function properly upen com- 
pletion of his werk upon said system or cquipmont or upon any part 
of seme. ; 


(h) Attention js celled to the fact that the work is to bo por- 
formzed in un oxisting building. Before proceeding, with any work 

$n occu twied or used areas, this Contracter sholl epply to tho Architoct 
for permission to enter such erenas. The Contractor is obliged to 
perform his work enly at the time cr timos designated by the Arehi- 
‘tect. Thore will be no additional componseticn for work purformad 
after hours or on off days. 


(i)‘ Whoro radictors, piping, ductwork, «tc., aro rumeved, piping 
end ductwork shell be removed to a point which will be ccncealed 
behind finished walls, floors or ceilines und shell be properly 
copped or plugred, except where such piping or ductwork {fs Indicated 
to be removea in its entirety in whict caso such piping or ductwork 
shall be completely removed throughout its run. 


(3) Where connection is made to oxisting systoms, this Centractor 
shal] obtein prior approvel from the Architect before meking such 
connection enc, rerticulerly if interruption of operation of the 
system is required for making connection, only at tho titres end for 
the duration permitted by the building euthorities and the Architect. 


So. VIBRATION 1SOL/ TION 


(a) All equipment fyrnished under this section of the speci fi- 
cation shell be furnished witn vibration isolation. 


(bd) ’ Unless specified otherwise all motor driven epperetus shall | 
be mounted on rubter-in-shear vibreticn isolators. ae 


Sl. MOTORS, STARTERS AND INTENLOCHS 


(a) Tis Contractor shall furnish el1 electric motors tnd starters 
for the work uncer this Contrrct. 


(b) Electric servico availebla is 208/12 volt, 3-phose, 60 
cycles, k wire, alternating current. 


(c) Unlass otherwise noted, motors ?#? EP and larger shell be 208 
volt, 3 phasu, 60 cyclo, squirrel cago. Motors smaller than 2 HP 
shel] be 120 volt, 1 pt:ase, 60 cycle, capacitor typo. Unless other- 
wise notod, motors shell be open, general purpose enclosure, 0°. 
Motors for belt drive shell bo furnishea with slide rails. 

{d) Startors for motors smallor then ?} HP and not sutemetically 
controlled ahull be Allon Bradivy RBulleting 609, Form S?¥, or as 
approved. Startors for motors smnllor then } PY and automatically 
controlled shal] have mapnetic starters with 120 volt ecsls, thermal 
overload protoction and pilot Jiphts. Starters for motors * lp and 
lergor sinll be mognotic, generel purpese type, with overlord ond 

low veltare protection ano equipped with al) nuxiliery centractors 
required by controls. Startors for equipment automntically controlled 


Medicnl Contor 


. 


shazz havo hand-off-auteratic switch in cover. Startors fer equip- 
ment not automaticnidy controlled shell] heve start-stop pushbuttena 
in cover. Those starters shad] bo Allen Fradlny Pullotin 70) cr pu 
approved, All stortors shell be furnished with pilot lights. 


(oe) It is the Intent of this Spocificaticn that all ecntrol 
wiring, Intorleck wiring, ond in cenurnl, al) wiring for work Conon 
under this suction of the Specifications, excapt powor wirlne, shell 
bo provided uncer thia section of the Specificeticns by this Cen- 
trector. This Contrnctor shut] furnish ull sterters, switches, ro- 
lays, contrecters snd 011 other auxiljsries ano eceonsorian required 
for a ecmplete and preper cporseting systom. Disconnect switches, 
except whore otherwise called for in this Specificeticn. shull be 
furnished by others. See Electrical drewings for locations of 
starters. : 


(f) Interlock the Second Fleor Genernl Exhaust Pan und Tollot 
Exhaust Pen to the Second Floor Hulti-Zone Untt to stuart when tho 
unit fan stert and stcp when the unit fen stops. 

(sc) Interlock the First Flocr Gonoral Exhaust Fan ene Yollset 
Exhaust Fan to the First Floor Multi-Zone Urit to stert whon the 
unit fon sterts end stop whon the unit fern stops. 

(h) Connect eir coolsd ccndensers to load side of thelr re- 
spective compressor so that condenser wil] stert wher the compress 
starts and will step wnen their respective compressor stops. 


(i) Locate e11 sterters fcr the interlocked equipment in tho 
Air Conditioning Equipment Recus. 


(J) Starters for Multi-Zone Units shell be part winding. 
52. CONCRET® RASHES - 


Concrote dbises shall bs by others. This Contractor shell 


furnish ali enchor bolts, and templates cr drawings showing location’ 
of enchor bolts and dimens‘fons of bseses for pumps, or eny souirnent 
ineludec in this Centract requiring beses. Excopt where ctherwise 
required, bescs shall be 6" high.. 


53. NAKEPLATES ANi TAGS 


(c) Purnish and install fcr each starter, switch, fen, pump, 
chiller, ote., en aluminun nemeplete identifving the Iteu; the nere- 
pinte shal? be of .920" gare, 2:" x 2/4", with bleck onemoel back- 
ground end naturel eluminum letters and bordors. 


(bd) Furnish end install cn tie hendwheel of each valve a brass 
valve tes with fillea@ in black numbers. Three copies of n velvo 
chert identifying ench valvo shn?l be given to tho Architects. 

Valve tags shall bo 13" in Cinmetor with brass hoviks for attachment. 


(cj Nameplates end valve toes shall be as manufactured by the 
Seton Nameplate Comprny, or ea epproved. 


Sh. TOOLS 


All special tovls for proper operation «nd maintenance of 
the oquipmont provided under thin section of the specificsettcns 
shall be furnished to the Owner with Instructions as te the uso 
end operation of gane. 
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5s. TESTING, AINVSTING AND BALANCING 
rere enna SAE 


(a) Aftor tho ontire Instellution has boon completed, this Con- 
tractor shv11 determing the operation of the compluted installation 
Guring both the heeting ond cooling, sonsons making = 11 required ad- 
jJustmonts to diffusers, reugistors, Gumpors, fans, ps, horting 
equipment, controls, ote., to obtuin the porformannes roquirewents 
a3 notod on the drawings ond/or as spucifiva, 


(b) Tho entire sir conditioning and ventilation systoms sha)) . 

bo curofully tested and edjusted to secure air flow at onch asffusor 
and repister of not less than tho quastity noted on the drewines, 

and without objectionable drafts or noise. Test reports shoving 
portinent oporating Geta, such cs CFM nt cach outlot, fon RPM, motor 
voltage ond current reedings efter proper balancing, atc., shell ba 
submitted to tho Architects. Five copies of such reports ara required, 
Mothod of belencing and tost devices to be used shell by doscri bed 

and such method submitted for approval by tho Architect prior to 

making, ony required tests and moasuremonts. 


(c) Daring this tosting period, male all necessary adjustments 
of the automatic temporature control system. 


(d) All piping shall bo subjectod to a hyerostatic test of 100 
lbs. por square inch for ao period of 8 hours. 


(0) Tho Architect shall be notifiod sufficiently in edvance of 
@1l1 tests so thet he may be represcnted ot such tests. 


(ft) Provide e11 necossary testing oquipment and ell necossuary 
temporary piping connections. 


(g) Meko good all defects found. Lerkir.e joints shall be rimeda. 
No celking will bo pormitted. Tests shall be repeated wntil all 
defects aro remediod. 


(h) ‘Concornled lines shell be tested before they are furred itn. 
This Contractor shall be reoulred to make good camago to the bulld- 
ing, or perts of smo, resulting from lesks jn his lings. 


(i) On complotion of the work, the Systems shall be blown through 
to clean out core sand end othor Torcign material. 


(§) All work shall be loft compioto and in first ecless vorking 
order. All motors and othor equipment shall be thoroughly cleaned 
and lubricatod. 


(k) All rofrigorent piping and equipment shall be tested with 
® halido terch and provon frog from lorks. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NeW YORK 


MILTON SLLVERMAN, 
Petitioner 
AFFIDAVIT 


68 Cr 762 


vs, 


UNITED STATES OF AHERICA 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) “she 

WILLIAM DOHERTY, being duly sworn, dceposes and 
Says: 

1. Now retired, 1 was the Dispatcher in charge 
of operations at the premises 10 East 15th Street, New York 
City, the building owned by the United Wire, Metal and 
Macl ine Welfare Fund end occupicd by Local 810 of the 
International Brotherhood of Teamsters, 

2. I had been employed by Local 610 for more 
than fifteen (15) years. In 1967 and before, staff members 
and officers of local 810 were served with Grand Jury sub- 
poenas in connection with an investigation of Union ac- 
tivities, More than twenty (20) officers and staff members 
were subpocnacd to appear before the Grand Jury at one time. 
I worked closely with the attorneys, and the required ap- 
pearances were staggered, Arrangements were made for various 
persons to appear on various days and other persons were 
notified to appear on subsequent days. When I reecived 
names of the parties whose appearance ‘was required, 1 would 
post notices or communicate with such people so that the 
Union affairs would continue to operate in an orderly 


fashion with adequate personnel, 


3. When the many subpocnas were served on 
various members, staff, personnel and officers, I was be- 
sieged with inquiries and questions as each subpocaa was 
served, I comounicated with the attorneys for the Union 
and they suggested that 1 advise any Union member served 
to obtain legal counsel, and if they desired, the Union 
counsel would be available for consultation and legal 
guidance. A number of the subpoenas were issued in c/o 
Local §10 and our Union attorney asked thst he be notified 
of the name of any Union member served with 2 subpoena in 
connection with this investigation, so that he might ade- 
quately be prepared for proper acvice and guidance to the 
Union, He suggested that any Union staff member or officer 
served communicate with him before answering any questions 
or giving any information. 

4,.. Accordingly, I prepared a notice, directed 
to all delegates and organizers, advising them not to give 


out any information and to report to our attorney any sub- 


poenas served or inquiries made of them by the Federal 


authorities, and any inquiries or conversations about that. 
The notice, dated August 23, 1967, read as follows: 

"To all delegates and organizers: 

If you are approached by any Federal 
investigators, do not give thom any 

information. Kefer them to our attorney, 

MR, SHIVITZ. 

Anyone disregarding, these orders will 
be summarily tcrminated, 
MILTON SILVERMAN" 

HOWARD LOLDT of the Union office typed the notice 
for me, adding the last sentence and typing the name "MILTON 
SILVERMAN", On the reverse side of the notice 1 put in the 
following statement: "These employees have read the order 


on the reverse side", and listed all of the delegates 


~2- 


and organizers, I placed my initials on the document and 
th: listing of the Union employees is also in my hand- 
writing. 

5. ‘MILTON SILVERMAN had no part in the decision 
to prepare or post this notice and in no way participated 
in the wording of this notice, I did it at the suggestion 
of MR. SNIVITZ who asked to be advised as to any activity 
by the Government in or about the Union headquarters re- 
ferrins, to our organizers, delegates or employces., At the 
time of this incident and all other related matters dealing 
with this notice, I did not consult with MILTON SILVERMAN, 
had no conversations with M. SHIVITZ or his representa- 
tives in the presence of MR. SILVERMAN in reference to this 
matter, and to my lmowlcdge HR, SILVERMAN knew nothing about 
this notice, although it bore his typewritten name appended 
to the notice. I did not ask MiLTON SILVERMAN for farmis- 
sion to use his name as I had used it in the past on many 
notices dealing with Union matters, 

6. I never knew that this notice had been intro- 
duced into cvidence, nor that MILTON SILVFERMIN was questioned 
about his knowledges of the notice or his authorization to 
have it posted in the Union headquarters, When this fact 
was recently brought to my attention, I advised MR. SILVERMAN 


that it was MR, SHIVITZ who had directed that the notice 


be posted, and that I was the author of the noticc, and 


that the portion of the notice referring to termination of 
employment unless the directive was followed, was my idea 
in order to secure cooperation of the Union cmployess in- 
volved. I am ready, willing and agrecable to testify to 


these facts, as 1 believe that the inferences drawn that 


at. 


MILTON SILVERMAN participated in the authorship or the 
direction that this notice be posted, should be corrected 


s0 as to set forth the true facts involved in this mattcr, 


a r 
watt a MOA 


Z * 
WILLIAM TOT" 


et aint 


Sworn to before me this 


Gly day of hay ( 1975. 


‘ 


* cee nn iene a tem 


ARTHUR TOV LL 
Gotery te’ c.. 2s 1 Yom 
ie 2 

mag's 


eves asco fepscs ots.cu 22, J) 7s 


August 23, 1967. 


beh 1s * > a'g 


ta 2 My 

epee 
+ tt 
mh Yo a 5 


e 
eee 


eee 


res approached y Federal Investigator 
“uf If you. are approached by any I F 
give them any informacion. Refer them to our as 


es orders.wii}, be 


’ 


NN 


BEST COPY AVAILABLE 


Poa se eee * Ld * 


UNITED STATED DILTKICT CouRT 
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MILTON SILVEMWAR, 


Petitioner AFFIDAVIT 
wn. —— 


UNITED STATES OF AMLRICA 60 Cr 762 


enw wo ow MM 


™ 


STATE OF WEY YC 


COUNTY OF HEW YORK 


HOWARD DOLDT, being duly svorn, deposcs and sayr: 

1. I am the editor for Local 810, International 
Brotherhood of Teomsters, and for the United Wire, Mota) 
and Machine Hoalth and Welfare Fund and have been so em. 

| ployed for the past twelve years. 

2. Part of my dutics consists of writing the 
local union's newspaper, writing informational materia) 
@irected to the Union mentbers and correspondence between 
the Local Union and the International Union and directives 
to the Staff, Organizers and Nelegaten of the Union. 

3. On August 23, 1967, Mr. William Doherty asked 
me to type a message which he said had been requested by 
the Union's attornoy with the instructions to relay it to 
the Organizers and Delegates, 

4, I have since refreshed my memory about. the 
contents of this messaye (now known ns Government Exhibit #47: 


United States vn Milton Silverman 68 cr. 672) by examining 


a photestat copy of it and I can definitely say that this is 


tee Yok 


tia, 862257.69 


G.84 09 a5 


ws Sourty 
"es arcs 22, 1974 


the notice I typed at Mr. Doherty’s request, 


ttadegd tub di 


HOWARD BOLT 


.2or PagTet 


Sworn to before me this 
lo day of Awa. 1975. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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MILYTOR SILVERMN, 
Petitioncr 
AFFIDAVIT 
vs. 
68 Cr 762 
UNITED STATES OF AMET iLA 


STATE OF NEW YORK ) 


. 


COUNTY OF NEW YORK) 


DAVID 1, SHIVITZ, being duly sworn, deposes ane 
says that: 

1. Deponent is an attorney admitted to practice 
in a1) the Courts of the State of New York aud the United 
States Supreme Court, and has been a practicing, ottornecy 
fo x forty years, 

2. In 1967 deponent represented Local 610 of the 
United Brotherhood of Teamsters and Locel 1614 International 
Brothcrhood of Electrical Workers, At that time the United 
States Governuent had under study various books and records 
of the aforementioned Locals, This had been a recurring 
process over the years, In the course of these investiga- 
tions your deponent and Mr, Silverman, on behalf of the 
Locals, always cooperated fully with the authorities. 

3. In the course of the investigation subpocnas 
were issucd to officers and employees of both Locals and 
to the Trustees of the Welfare and Pension Funds, Mony of 
the subpoonas were issued en masse, returnabic all at the 
same time and date, 


4. In order to maintain a semblance of control 


over deponcert's representation of his client, deponent is- 
sued instructions that all of the personnel communicate 
with deponent before cesponding to inquirics or attending 
sessions of the Grond Jury in the course of the investiga- 
tion, 

5. Depouent is advised that pursuant to such 


wastructions a notice was posted on the bulletin board 


over Mr. Silverman's typewritten name, 
yP 


». Deponent has learned that an employee or 
officer at the Unions, other than Mr. Silverwan, was 
responsible for the posting of thac notice based on an 
erroneous interpretation of deponent's instructions. This 
was without the knowledge of your deponent or !* Sijvermen. 

7. have read the affidavit of William Dohert:, 
which covers much of the matter referred to herein 
while deponent's recollectior is not 2s precise as 
Doherty's ; Bis recollection wbitieidve with your deponent 


with respect to Mr. Silvermen's involvement with the 


ry Mei a, Lr xT 


David I. Shivitz J 


notice 


Sworn.to before me this 
# e E 


/f day oclt Me 1915. 


SDI MARISCALCO 
RRtery Pots, Sinw of New 
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“UNITED STATES DISTRICT COURT 
SOUTIERN DISTRICT OF NEW YORK 
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- WILTON SILVERUAN, le rn a 


wees tbs Petitioner :. ° AFFIDAVIT. IN 
i ice oe. @pagerr res 
i di . bt > > 2 eee 
UNITED STATES OF AMERICA 2 - Civ. 4989 © 
Defendant. 


STATE ©F NEW YORK } 
COUNTY OF NEW YORK : 
SOUTHER DISTRICT OF NEW YORK ) 


ANDREW MALONEY, being 


1. Iam an attorney admitted to practice 


. 


bar of this Court and am a partner in the law firm o 
‘Maloney, Viviani and Higgins, 1290 avenue of the Ame 
New Yoriz, New York. : : 

2. I was an Assistant United States Attorney 
the Southern District of New York from january, 1962 
through March, 1972 and was Regional Director of the 
‘Department of Justice, ODALE from March, 1972 throvczh 


September, 1974. _ 


| 
| 
| 
| 


3. While an Assistant United States Attorney I 
was in charge of the grosecution of Unizcd States of Anerten 
- Mtiton Silverman, 68 Cr. 762 and am fully femiliar with 
' the aartnee herein. 
: & As Your Honor might recall from the atmosphere 
of the trial, most of the witnesses calicd by the governsent : 


. were under the doaination and control of the defendant 


ee 


Milton Silvcrman. 


5. This was evidenced by the fact that all 


yeaneter exployces of local 810 had to first be given 
iemmity before testifying in the grand jury or at trial. 

6. Indeed, it was the government's strategy in 
this case to subpoena a number of the aforesaid emp loyccs 
for each day of trial without the customary and normal pre=- 
trial interview and order.of witnesses in order to pretect 
the integrity of the fact finding process and to avoid 
undue coercion on the union's part of any of these persons. 

_ Te Thus, all of the union's cuployees subpoenacd 
_ for trial were uniquely zvailable to the defendant Milton 
Silvernen and under his domination and control. 

8. ‘With respect to Jacob Friedland, Your Honor 
will recall, he was also uniquely available to the detendane 
Milton Siivercar having been retained by the union curing © 
the course of the grand jnry investigation. Furthermore, 
the governcent had to request the Court to grant ieaniny 
to Mr. Friedland in order to secure eny testimeny concerning 
the el’eretion of union records. Once that imavnity wes 
granted the goverrcncat did not know what in fact his 
testinony would be. 

9. It is clear from the proceedings in this 
-ease that aft sonc ete after service of the grend jury 
‘subpocns for Local 810 records, but prior to the production 
pursuant to that subpoena, Mr. Fricdland was retained by | 
the union to examine said subpoenacd records. Similarly, 


it is clear that during said time a portion of those 


. 


es Wa pS . 
. ase o . ined SE RET ae o 
F. aes 5 : a . . 

. $ en eo ° 

e 2 ° 
« . . ° vie 


mt ie. ". . tecords were altered. The specific change in those records 


i.0., the authorization of $2,000 loan, bencfitcd no onc 


w | : ial but tho defendant Milton Silverman. 

. nF 10. "It was the government 's eocition at the 
trial ond is the government's position at this time that f 
to the extent Mr. Friedland's testinony on this Assue ‘was 


less than candid; if at all, it benefited only the defendan: 


Milton Silverman. ‘ | 


‘ 


WHEREFORE, for all of the foregoing reasons and 


those sct forth in the accompanying Hemorandua of Lew, 


the motion should be denied. 


ANDREW MALONZY 


Sworn to before re this 


a 


day of January, 1976 
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UNITILD STATES DISTRICT COURT 
“<SOUIMERS DISTRICT OF Nall YORK 


tna nweann wa ae we ee we oe 


* 


MILION SILVCISIAN, 


Petitioner 


onigen _ 75 Civ. 4939 
(63 Cr. 762) 
UUILED STATES OF AMIRICA, 


Respondent. 
B—_—_eORelmUrecemUheaelUlUCcOCOlUrehlUcrOlhlUchOmOhlhO hlUlCUCcOlhlUhrhhlUhOhlhlU hl lh! hl! 
GOVERNMENT'S MEO st CF LAd 
“ 


T° 
IN OPPOSITION TO HOTICN T3 VACATE 
pi c 


SENTENCE PEMAUANT Te ze aie ah eae 


sw indictment was 


filed charging the defendant Milton Silverman in 


ciguteea coun.s, with enbeezling 

which he heaced and ccusing 

in their cash books 

as well ce making false sts Stoments in 
with the fceretary of Lebor. On tarch 14, 


Gefeacant Silvencan was convicted by <a jury before 
jury 


the Honorable Edmund L. Palmeicri, United Statce 


7. ps on rp gt é sale i 
* ‘ ' i feet ea ‘ 
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"District Judge on all counts except those portaining 


to false reports (counts 16 and 17). The defendant 
' Was sentenced to four months on each count, tha 
sentence on omaee one through fiftcen to be served 
concurrently but consecutively with the sentence 
imposed on count ecishtcen. In addition, the defendant 
‘was fined $1,000 oa cach count. 
On an appeal consolidated with a motion for 

& new trial the Court of Appeals affirmed the 

' conviction of counts nine through fifteen and count . 
eighteen, but reversed on counts one through cisht. 
United States v. Silverman, 430 F.2d 106 (2d Cir. 
1970). As a result the total fines imoosed were 
reduced from $15,009 to $3,600, but the eight roaths' 
prison sentence was unimpaired. . 

Certiorari was denied by the Suoreme Court 

oa May 3, 1971. Silveroan v. United States, 402 U.S. 
953 (1971). A rehearing of that denial was also 
denfed. 403 U.S. 925 (1971). Silvermsn was released 
from the Federal Correcticnal Institution at Danbury, 
Connecticut, on Daccmber 21, 197i. 


On November 15, 1971 the defeadant 


Silverman coamenced hio second collateral attack on the * 
conviction by filing a motion,pursuant to Titlo 28, 

United States Code, Section 2255. This motion sought 

to vacata the judgment of edinitetton- te the ground that 

the proof at trial constituted en impermissible amendme:.t 
of a 18 in violation of the defmdant's Fifth Amendment 
right. This motion was.denied by the Honorable Edaund 

L. Palmieri, United States District Judge,in an opinion 


-dated March 21, 1972. (71 Civ. 4997.) The denial of 


_ this motion was affirmed by the Court of Appeals in 


open court following oral argument. United States v. 
Silverman, 469 F.2d 1404 (2d Cir. 1972). Certiorari 
was denied on this motion as well. Silverman. v. United 


States, 93 S.Ct. 2271 (1973). 


3... -SYATeMenr ov Facts 
neater 


-The defendant now moves for the third time 


to collaterally attack hig judgment of conviction. tits 
application,pursvant to Section 2255, Title 28, United 
States Code, seeks to vacate the sentence izposec by 
Hon. Edmund Painieri and set the Conviction aside on the 
grounds that the prosecution knowingly utilized perjurcd 
testimony and failed to produce certain exculpatory material 
to the defendant. 
Specificelly, defendant asserts three claing 
of error: (1) That the testimony of one Jacob Friedland 
vas perjurious aad that the Government Solicited that 
testimony; (2) that the testimony of Paul Chlystun was 
perjurious and that the Government would heave known kad 
the investigction mat evoided certain lin:s of inquiry; 
end (3) that the testimony of defendant's domination and 
control of Local $10 2s evidenced by Government's Exhibit 
47* was false. In additisn, defendant claims that 
“Government's lnibic 47 soad2z ag tiie: 

“If you ere exercach-d hy any Federal investinrstors 

do not sive then any information. Refer thes to 

Our attorney, Mr. Shivictc, Anyone cisresardings 


these orders will be buTaIrilv terminaced,* 
. (aphasis in eriginal.) 
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Count 14% paunict stand on ets hewte of interpretation 
‘of certain contract provisions ae to the Welfare 
Fund building... zs oe 

With tment to the testimony of Jacob Fricdland, 
the defendent puts forward the sworn affidavits of one 
Sophie Oschak, one Max: Sanchez and one Herman Briclman. 
‘In essence, the affidavits state that the witness, Jacob 
Friedland, instructed Sophie Oschak to alter the minutes 
of Local 810's Secunctos Sones necting on December ee 1965. 
Thus, the defendant cleins that the government presented ~ 
perjured testinony in that the witness, Jacob Friedland, | 
testified that he had no recollection of the original 
board minutes. 3 


The second claim of error involves Count 14 and 


the testimony of Paul Chlystun. Here, the 


* Count 14 previced as folicw: 
On or about the 15th day of July, 1566 in the Southsm 
: District of New York, MILTON SILVENiAN, the defendant, un- 
‘lavfully, wilfully and knowingly, directly and indirectly, 
did embezzlc, steel, abstract and convert, to his own use, 
and the use of another, monies, funds, securities, pronerty 
. end other assets of 2 labor orgesnization of which he was an 
officer and by viich he wes employed, to wit Local ¢10d, 
International Brothcrhood of Teausters and Local 1614, 
International Brotherhood of Electrical Werkers in the 


amount of $1,000. 


‘defendant asserts that had the government intervicwed 


one George Greenberg, a oxinéioal of Reader-Green, tho 
general contractor of the Welfare Fund building and 
cumeiont in inte detail cortatis lease provisions, it 
would have concluded that Paul Chlystun's testimony 
with respect to tha $1,000 payment to the defendant 
‘was perjurious. In connection with this clain the 
Court is provided with the affidavits of Robert 
‘Blakenaa, Esq., attorney for Reader-Green Corp., and 
Lawreuce Cohen, formes project coordinator 
Green Corp. Yurthor defendant argues that there was a 
"spi ll-over" o£ such tainted sutdence fren Count 14 
to the remaining comwmts. 
| Third, defeadant offers the Court an 
effidavit of one Willian Dougherty wiach states that 
Government's Exhibit 47, part of the govermnent's 
evidence cf defendant‘s domination and control of 
Local 810, was prepered by him and ust es: éefendsut. 
Thus, the defendant's couviction which is based on 
that evidence must fall. 
Finally, the dcfendsnt cleins that certain 


contrect provisions for the construction work on the © 


& 


..Conditioning unit, which woe-.the subject of Count 14, 


_ * Wac not the property of the Wolfaro Fund and thus, 


nee, * 
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*-/Wolfare Fund building make it clear that the air “¢ 


_tho defendant's conviction could not be based on it. 


Oace again the defendant seeks to burden 
both the Court and tho government with claims of 
error froa his 1965 trial which are both utterly > 


frivolous end without basis in fact. This represents 


yet enother attempt by the defendant to impeach a 1963 


‘conviction waich in 2 varicty of contexts has beea 


reviewed and/or afsireed by United States courts oa 


* 
seven cecparcte ponisteok: 


* fhe seven occasions arc; (1) Derondanc‘s moti £ 
@ new trial dmied by Non. Eccund L. Palast ters: (2) 
Defendant's annesl from coavictica consolidated wi. 
the denial «= the motion for new trial sffizcead in 
part, reversed in east, 430 F.2d 26 (2d Cix. 1975 
(3) Denial,ef£ certicrcri from th f 
U.S. 953 (1971); (4) Deaial of x 
Of diccct eppexl, 403 U.S. $24 ¢ 5 
motion number 1 denied by Hoa. Sa:minad L. Palmieri cated 
Merch 21, 1972; (G) A€Zixmenece of cenial of cection 
2255 tcoticn by Court of Anneais, 469 ¥.Zd 1404 (2d Cir. 
1972); (7) DSepial of eeztiereri of section 2255 uation, 
$3 §., Ct. 22713 GSS 
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nn The otendard of revicw for a motion pursuant 


to Title 23, United States Codo, Section 2255 based upon 


' proviously undiscovered evidence is that tho avidence must 


have been discovered after trial, wust be material to the 


factual). issues ut the trial ane not mercly cuvulative or 


-impeaching, and of such a character that it would probably 


produce a different verdict in the event of retrial. United 
States v, Kahn,472 F.2d 272, 287 (2d Cir. 19273); Untted 
Soot ve Eo Savio, 456 F.2d 644, 647 (26 Cir, 1972); 
United States v. Polisi, 416 F.2d 573 556<-77, (2d Cix, 
1969). However, in one limited ecctesory cf cases, evidence 
of governmental misconduct, the courts have permitted a 
less exacting standard of review, nasely, the rateriality 
of the newly discovered evidence to the defendant's 
conviction, 

Ie is certainly not unpredictcble that defendant 
Silvercen tries to squeeze his cleins of error within this 
One catezory. LUowever, try as the defendant Silvercan 
Goes to couch his petition within the guise of prececvicricl 
misconduct, the clsims clearly do not fsll within this 
limited crea, and, therefore, must perforce mecct the sore 


exacting stanc¢ard of review, 


‘ With respect to Count 14 (defendant's second 


end fourth claims of crror), the dofendant movor to 

vacate the conviction arguing that had the Covernment 

probed decper into the legal ramifications of the contract 
provicions for tho Welfare Building it wild hnrve con- 

eluded (1) that it should have csked additional questions 

of one witness, Mr. Cohen, and ci:ould have interviewed 

another witners, George Greenberg; and (2) thot the 

conviction could not stand as a matter of contract lav. 

Using the above two arguments, defendant Stiveuie claiss 
ergo witness vhlyctun committed perjury. In ceviewing soticna 
for a new trial,.courts "dd not cazploy the omniscicnce of 

2 ‘ena mornin quarterbeck ag the standard for determining 
What cnvestigaticxshould have been sade by the Covern- 
ment." United States v. Stofsky, ct eal., Dkt. Nos. 74- 
1860, 74-1869, 75-1247, 75-1253 Slio Op. Nos. 4,5,6,7 at 

$25 (2d Cir. Novecber 7, 1975). What defendant eleins 

the Governctert fsiled to do falls fer ohext ef even z 
negligent fzilere to investigate. -See United States vy. 
Keourh, 3591 7.2d 133 (2c Cis. 1983); United Scates v¥. 


Stofsky, sutra, Thus, applyins the more exacting standard 


i 
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--@£ review to tha dofendant Silverman's averments on Count 


14,. it {9 clear beyond cavil that essentially what has 
been put before the Court as micconduct on tho part of 

the Government 4s an argument which tho defendant himnelf 
should have redo to the jury at trial. A motion, pursuant 
to Sectinn 2255, may not ba used to litigate defendant 
Silverean's analysis of the Welfare Building's contract 
provisions; tliat issue should have been presented at trial 
or on direct appeal, Castellana v. United States, susra. 
Woreover, defendant Silver=can must satisfy the court that 
tho facts asserted in the affidavits of Lavrence Cohen 

and Robert Blekenan are, in fact, newly discovered and 
could not with due diligence have been discovered beforn 
or, at the latest, at trisl, United Statas v. Lostelto, 
255 F.2d &66, 873 (2d Cir.), cers. Genicd, 357 U.S. 

(1953). This éeftnuant Silvere2n has also failed to do, 
Both the actval contrscts and leases, and the indtvidsai 
exployees of the contractor and subcontractor were eleaxiy 
available to the defendant prior to trial, and no elatc-a 


has been made or could be made to the contrary. 


@~10- 


Defendant Silverman's claim with Sekpece to 
Govornment's Exhibit 47 and the affidavit of Williom 
_ Dougherty sinilarly falls short of tho mork,. Tha affidavit 
of ae Dougherty fails to satisLy defendant Silvermsn‘o 
berdon: of denonstrating how with due diligence what is 
“ presented here was not available to hin prior to. trial 
inasmuch 2s Mr. Dougherty was eaployed by the union. 
United States v. Co3rello, suvra. Moreover, the cffitiant 
states in his affidavit that he was instructed by union 
counsel, Mr. Shivitz, to prepare the mesorandun = aM 
ee was not only availsble to the defendant Silverman 
‘prior: to trial, but wets Ectuslly yeesent in the courtroon 
during the trial. 

oF defendaont Silvernan seeks to vacate 


his sentence and set aside his conviction on the ground 


that the witness, Jacob Friedland, en attomey, comaitted 


perjury during the trial when he denied invoiverent in 
a a 


the alteration of the minutes for the becember, 

Board meeting. As stated recently by 

.in United Stetes v. Stoisky, suors,at 

sentence and Grant a new triai on the grouncs of perjury 
by a Covernzent witness, the defendsnt must still show 


a “ee robability” that the new evidence will produca a 


ee [ est aT mE) 
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' different rosult. 


At tho threshold, however, ia the claim that 


- ' the witness perjurcd himself. This 4s not one of those 


raro breed of cases where the witness’ teatimony was 


@o bizarre as to xaise an inference that he war an 


Anveterate perjurer. ' See Mesaroh ve. United Staten, 


352 U.S.1(1956); United States v. es $07 F.2d 346, 
348 (2d Civ, 1974), co cart. donied, 421 U.S. 910 (1975); 
nor is it 2 case waere the witness has now cone forward 


and recented the previously sworn testimony. See, GeBe, 


‘United States v, Johnsen, 487 F.2d 1278, 1279 (4th Cir. 


1973); mor even is it a case where other sworn testimony 


lise indicated that the testimony at the trial in issue 
tay have been perjurious. See Uni 23 Vv. NeSanio, 
456 F.2d G44, 648-45 (2d Cir. 1972). ‘that le presented 
here are the sitorn affidavits of cus ermleyees of the 
unfon in the oates uk 6 the gebentons Silvermen at tlie 
time of the trial, end on affidavit of an unrelated: 
attorney. All state thet it was the witress Jacod 


Friedland who dirceted the Lonard beatae altered. At 


least with respect te Sophie Oschak and Hex Sanchez, they 


o12— 
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< Were available to tha defendant prior to and du ing tho 


trial, and, thus, any claim that this ia only recently - 
"discovered" is utterly frivolous. See eccompanying 
offidavit of Andrew Maloney, Esq. Moreover, Mr. Friedland 
. testified elie Grant of fomunity and would not opeak. 
to the United States of America prior to trial. (See 
accompanying affidavit of Andrew ifaloney, Esq.) There- 
fore, to state that tho United Stauber Attorney's office 
Was aware of possible perjury is similarly without merit. 
Even escuaing the truth of the new afridavits, 
the essence of the new proof is probative cnly ef the 
witnesses‘ participation in the alteration of the minutes, 
end chescteiiie, at best is inpeacityraant material for the 
defendant Silverzan to use with the vitness 
It is not exculpatory with respect to the 
To conclude that such ean edaission by Me. Friedland would 
"probably" affect the jury*s vetdict is absurd. See United 
States v. [fe Savio,ssora at 648. een: as stated in 
United Stares v. Stefskv,under similar cireucs 


&@ non reavitur to suggest that even if Hr, Friedland caused 
i eenhigienminetl eater tee ee 


the minutes to be altered, ho did not de it at the direc 


_ tion « the defendant Silverman who hired him as counsel 
on n bohalé of naan union to respond to the Grand Jury 
oubpoena, United States v. Stofsky, supra at 531. It is 
clear that on the basis of the defendant Silverman's 
proffer that cven if the witness Jacob Fricdland did 

- perjurehimself with respect to that issue, the disclosure 
would “probably” not seine a different result, 
CONCLUSION 
ietdons to vacate sentence rhould cnly be 

granted with Great caution. United States v. Costello, 

supra at 873. This policy is particularly ept in the ) 
present motion incsmuch as the defendent Silverman has 
litigated ad nauseum the facts and circumstances of his 
1968 conviction, -The Governzent submits that in the 
‘proper exercise of the Court's discretion no hearing 


4s required and the petition ghould be dismissed.” 


Respectfully submitted, 


THOMAS J. CANILL 
United Statcs Attorney for the 
Southern District of Kew York " 
Atteracy for the United States of America 
ALAN LEVITT. 
Assistant United States Attorney 
Of Counsel 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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.. MILTON SILVERMAN, 
Petitioner, 
REPLY AFFIDAVIT 
~against- Cn en 
75 Civ. 4989 
UNITED STATES OF AMERICA, ye 


Respondent 


* STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) ss.: 


LLOYD A. HALE, being duly sworn, deposes and says: 


1. I am the attorney for the petitioner herein: and make 


this affidavit in reply to the affidavit and memorandum in 


Opposition submitted by the attorney for respondent. 

2. The only “factuali*® material offered in opposition +o 
the petition consists:of a two an¢é one-half page affidavit of 
antes Maloney, Esc., who was the prosecutor 
trial on indictment 68 Cr. 762. Mr. Maloney states that he is 
“fully familiar with the matters herein." That is the enly 
statement in that remarkable affidavit worthy of acceptance. 

3. What is most remarkable about ue Maloney’s affidavit 
is what it does not say. In this case that silence not only 
speaks louder than words it shouts admission of the facts stated 
in tke petition and cries out that the judgment of conviction 


shonld be set aside. 


4. Mr. Maloncy, "fully familiar" with the facts of the 


: I 
ease, his role in it, the investigation and grand jury proceedings 
‘before it, and the role of his sedoedixen and the government» ; 
agents (admittedly Mr. Maloney was “in charge of the prosecuticn”") 
foes not challenge the essential allegations of the petition. 


KNOWING USE OF PERJURED TESTIMONY 
(I_— JACOB FRIEDLAND 


5. As to the knowing use of the perjured tenkinndy of 
Jacob Friedland (see petition, pp. 3-11), the affidavit in 
opposition admits, sub silentio the following showing in the 
* petition: 
A. The devastating rebuttal testimony of Jacob Friedland 
was perjurious ‘(the memorandum in opposition, p. 14, 
also accepts the showing of Friedland's perjury but 
astonishingly suggests the Court disregard it.); 
Jaccb Friedland, as attested by Sophie Oschax, Max 
Sanchez, and Herman Brickman, alone instigated the 
change or the Local 810 executive board minutes, 
renders petitioner's conviction under count 18 for the 
alleged falsification of these minutes erroneous; 
The perjurious Friedland testimony, and the nature 
the allegations and proof under count 18 infected 
the other counts on which conviction was had; 
Miss Oschak and Mr. Sanchez were so intimidated by 
the prosecution's imputation of wrongdoina to then, 


the forcing of their repeated grand jury appearances, 


ee + 9 ts 
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prosccutorial statements to them that immunity would 
be sought for them which was not donc, and their 


virtual sequestration during the trial, that they 


were afraid and unable to communicate with petitioner 


or his attorneys about matters which might touch upon 


the case; 

Mr. Maloney. had told Jacob vrtedtand that he was a 

target of the investigation (T. 633); 

Mr.Maloney had evidence linking Jacob Friedland to 

the charged fabrication of the executive board 
“minutes (T.646-7) - indeed, he must have, otherwise 

how could he have sought immunity? (the infirmity in 

the immunity proceedings is the subject of a senarat? . 

submission); 

Mr. Maloney had an affirmative duty under Brad: v. 

Maryland, 373 U.S. 83 (1962) to disclose the aforesaid 

exculpatory material to the defense as well as act a 

offer perjurious testimony and to repudiate it once it 

is offered. 

6. The statement in sites ciuk 6 of tm affidavit in 
opposition that “the government did net know what in fact" 
Friedland's testimony would be is certainly iieciucnes and at 
the best disincenuous. Mr. Maloney stated-to this very Court 
that he had evidence linking Friedland to the chanae of the 

‘executive board minutes (T. 646-7). Mr. Maloney stated at the 


trial that he had applicd for and. been granted auth rization to 


108) 


seck immunity for Fricdland in order to secure his testimony 

(Tr. S7At. Se pas ses belicf that the tenor of Fricdland's 
expected testimony was not passed on by the prosecutor to his 
_ superiors in the Attorney Gencral's office in support of his 
‘Geciteation: Fricdland was represented at the trial by his own 
oomtee’, Robert Scher. It is a well known procedure for counscl 
for a witness, threatened as a target, to indicate to-the 


prosecutor what the witness's testimony will be in exchange for 


which immunity is sought. Since Scher played an active role at 


the trial and before on behalf of his client, Friedland, there 


is no reason to doubt that at least that happened here. 

7. Petitioner made application under the Freedom of 
Information Act, after that procedure became available to him, 
for, inter alia, records and documents relating to the alleged 
grant at dnote to Jacob Friedland. In the several confusing 
responses to petitioner's application, it was revealed that Mr. 
Maloney had submitted a memorand’m, dated March aay 2208, &O 
the Department of Justice, which listed “certain background 
information regarding the request for authorization to immunize 
Jacob Friedland, Esa." However, the Department of Justice 
refused to turn cver that memorandum (as well as other documents 
relating to that alleged seeker? claiming thet. it was exempt 
as an intra-agency memorandum and as an ‘unwarranted invasion 
of personal privacy.” An appeal was taken from that determination 
but petitioner has been informed that the Department of Justice 


will not rule upon that appeal for several months. A subpocna 
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has been served upon the Unitcd States Attorney's office for the 


Southern District of New York for Mr. Maloncy's memorandum and 


a 

ad 

other matcrial relating to the Fricdland immunity. It is respect— 
r m . i ; ’ . ey 


gully suggested that the Court order production of this essential | 

material, since it would seem obviously to bear upon (1) the ei 
_ prosecution's knowledge cf-.an offense Jacob Fricdland had committal 
with dampens te the alteration of the Executive Board minutes 

_ but not disclosed to the defense and (2) the prosecution's know- 
ledge that Friedland's testimony that he did not know of any 
alterations in those minutes was false, prejudicial to petitioner, 


- but allowed to stand uncorrected. 


8. It is simply - and demonstrably - not the fact, as 
paragraphs 7 and 8 of the affidavit in opposition assert, that 
the Union employees and Jacob Friedland were persons “uniquely 
available“ to petitioner and under his “Gominion and control". 
The prosecution's admitted technique herein of repeated granc 
jury subpoenas to those saplavess and the repeated statements and 
implications that the employees and Jacob Freidland were targets 
of the investigation and subject to prosecutions for their 


dealings and association with petitioner rendered them uniquely 


unavailable to petitioner and his counsel and was tantamount 


to suppression. 


9. Equally as glaring is the failure of the memorandur | 
in opposition to adéress itself at all to the suppression of the 
testimony and information which Sanchez, Oschak (and possibly 
Friedland) could have supplied at the time of trial by maneeee 


ee threats of prosecution and whe use of relentless and repeated 


iil 


appearances before grand jurics, the Department of Labor and the 


* Internal Revenue Service. 


10. It becomes evident, then, that the assertion in 

paragraphs 7 and.8 of the affidavit in opposition that Union 
~ employees and Jacob Friedland were “uniquely available" to 

petitioner and undcr his "dominion and control” is the cxact 
opposite of the fact. The reasons why this is so as to the 
employees have already been set forth herein, in the petition and 
in the affidavits annexed thereto. Certainly once Jacob Friedland, 
during the investigation of the case, had been warned by the 
‘‘ttneuction that he was a target concerning the alteration of 
the records, had retaine? his own independent counsel, had been 
advised by counsel.to i:.voke his privilege against self-incrimi- 
nation and had refused to testify without full and formal statutory 
immunity, he was uniquely unavailable to petitioner and petitioner's 


counsel. 


ll. The afficévit in opposition also coes xct counter 
and admits, sub silentio, the following essential alleszations 
of the petition: . 

A. Mr. Maloney, as the prosecutor herein, hed 2 duty 
to make reasonable inquiry as to the facts, to 
refrain from blinding himself as to the facts and 
from concealing or disregarding the truth; 

The testimony of Paul Chlyst un was false and the 
prosecution was in a position to know that falsity 


(count 14); 
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‘ 


The air-conditioners which were the subject of 


count 14 were the property of the gencral and/or 


’ 


‘ subcontractors and not of the Welfare Fund or Local 


810; ne : | 


The prosecution assiduously _failed to inquire into 
the truc ownership of the air-conditioners although 
the F.B.I. interviewed those who knew (Gcorge 
Greenberg, Lawrence Cohen); 
The prosecution interviewed Marcus, a principal 
of the sub-contractor responsible for - and thus 
-Owning - the air-conditioners, possibly a key wit- 
ness to the count 14 transaction who was not 
evatiente to the defense and the prosecution did 
not and has not revealed the contents of the state- 
ment taken from Marcus; : 
The perjurious Chlystun testimony of the alleged 
$1,000 payment to petitioner contributed to the 
guilty verdict on the other counts as well as on 
count 14; 
The conviction on count 14 must be set aside and the 
count dismissed since the crime allesed could not 
* have been committed, inasmuch as the property 
petitioner allegedly converted was not the property 
of the Welfare Fund but of the general and/or 
sub-contractor; “ 


The imputation of “dominion an2 control” over the 


unions and the funds to petitioner through the so- 


called “gag order” notice (Ex. 47) was wrong and 
prejudicial, rendering the prosecutor's inflammatory 
* summation (comparing petitioner to Adolph Hitler 
on the basis of Ex. 47) grounded thercon egregious 
error; . . 
J. The false evidence of “dominion and control” was 
common to all counts and vitiates all convictions. 
12. “the affidavit in opposition also ignores the fact 
that several persons whose testimony was and is essential to the 
case and to this petition were, in fact, not employces of the 
"Union and were not in any way under petitioner's alleged domina- 
tion. Herman Brickman was an independent arbitrator not an 
employee. Similarly, George Greenberg, Lawrence Cohen, (Messers 
Greenberg and Cohen were not even in this area at the time of the 
trial), Marcus and Robert Blakeman were not employees. Paul 
Chlystun was not only not an employee, he was actively hostiie 
to petitioner. (On information and belief, there are statements 
of Chlystun in the government's files, not disclosed to the 
defense at trial, which show in great detail Chlystun's eagerness 
to see petitioner convicted and Chlystun's attempts to link the 
alleged $1,000 payment of count 14 first to one item, then to 
another) . | 
13. The memorandum in opposition was preparecl by Assistant 
United States Attorney Alan Levine, who was not a participant in 
the investigation trial or appeal of this case. (Mr. Levine was 


not an Assistant at the time.) Therefore, Mr. Levine has no 


knowledge of the crucial facts. To the extent that the memoran- 


dum in opposition relies upon Mr. Maloncy's affidavit it is 


inaccurate and insufficient for the reasons above stated. 
Otherwise the memorandum in opposition mercly attempts to 
substitute argument for a factual showing. 

14. On information end belicf, the production of the 
additional prosectuion files, long sought by your deponent and 
moved for as an adjunct to the original petition will reveal 
information demonstrating further that this petition is not based 
“upon mere hindsight but upon the actual manipulation of facts and 
witnesses by the prosecution. 

15. Since the atfidavit and memorandum in opposition are 
insufficient as a-matter of fact and law to traverse the petition 
it is respectfully submitted that the petition should be granted. 


Argument hereon and.a hearing is also still respectfully 
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LIOsD A. FALL 
Attorney for Petitione: and 
Movant 
36 West 44th Street 
New York, New Yorx 10035 
972-0170 


Sworn to before me this 
Sth iid of March, 1976. 
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Notary Sabite 


LEAH CASTEC o 
Notary Public. Stuie cf New York 
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UNITED STATES DISTRICT COURT 
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MILTON SILVERMAN, 


Petitioner, 
75 Civ. 4989 
~against~- (68 Cr. 762) 


UNITED STATES OF AMERICA, 


Respondent. 


LLOYD A. HALE, ESQ. 

26 West 44th Street 

New York, N. Y. 10036° 
Attorney for Petitioner 


RODERT B. FISKE, JR.; ESQ. 
United States Attorney for the 
Southern District of New York 
One St. Andrew's Plaza 

New York, N. Y. 10007 


ALAN LEVINE, ESQ. 
Assistant United States Attorney 
Of Counsel 


qeooroonme wre” 


Ce he 
owner oon 
oo , reer 


. PALMIERI, J. 

This is a notion pursuant to 28 U.S.C. § 2255 
to vacate a judgment of conviction. The petitioner, 
Milton Silverman, was convicted after a nine day jury 
trial of sixteen counts of an i8-count indictment charging 
him with embezzlement of union funds and falsification 
of union books and records. 18 U.S.C. § 664; Labor- 
Management Reporting and Disclosure Act of 1959, 

: 29 U.S.C. §§ 431(c), 436, 439(b)(c) and 501(c). That 
conviction was affirmed with respect to eight counts 
(namely, counts 9 through 15 and count 18) and reversed 
with respect to the first eight counts. United States 


v. Silverman, 430 F.2d 106 (2d Cir. 1970). The result 


of this disposition was to reduce the total fines from 


$16,000 to $8,000, but to leave the eight month prison 
sentence unimpaired. The basis for the pertan? reversal 
was the view of 2 majority of the court that their con- 
struction of 29 U.S.C. § 501(c) required a reversal of 
counts 1 through 8 because of insufficient evidence that 
the payment of certain printing bills for a New York 
snyoraity campaign constituted a larceny of union funds. 
Certiorari was denied by the Supreme Court on May 3; 1971, 
Silverman v. United States, 402 U.S. 953 (1971); rehearing 
denied, 103 U.S: 924 (1971). The petitiouer served his 


sentence and was released from the Federal Correctioncl 


me ee 


Institution at Danbury, Connecticut, on December 21, *' 71. 


The petitioner's first attack upon his «"™ 
tion was by way of a motion for a new trial, whi: was 
conslidated with his appeal. Thereafter, he moved 
pursuant to Title 28, U.S.C. § 2255, in 1971, to vacate 
the judgment on the ground that the proof at trial had 
the effect of amending one count of the indictment 
(count 18) in contravention of his Fifth Amendment rights. 
This motion was denied, with an opinion of this Court 
dated March 21, 1972, and was affirmed by the Court of 
Appeals in open court following oral argument. United 
States v. Silverman, 469 F.2da 1404 (2d Cir. 1972), cert. 
denied, Silverman v. United States, 93 S.Ct. 2271 (1973). 

This most recent motion to vacate his judgment 
of conviction is couched in terms of prosecutorial mis- 
conduct on that the prosecution knowingly used perjured 
testimony and that it failed to produce material excul- 
patory of the petitioner. This is not the first time 
" Silverman has attacked the prosecutor. He mounted an 
unsuccessful attack of the same nature when he appealed 
from his conviction. See United States v. Silverman, 
430 F.2d 106, 124-125 (2¢ Cir. 1970), cert. denied, 

402 U.S. 953 (1971). As in the past, the petitioner is 
taking another hindsight view of his tactical decisions 


at the trial and of the evidence presented ogainst him 


Co 
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and is secking to draw impermissible inferences from them 
in order to demonstrate that the prosecutor should be 
faulted. 

Specifically, Silverman relies on three alleged 
claims of error: (1) that the testimony of one Jacob 
Freidland, an attorney, who testified that ke was counsel 
to Silverman as weli as to Silverman's union, was per- 
jurious and that the Government solicited that testimony 
knowing it was perjurious; (2) that the testimony cf one 
Paul Chlystun was perjurious and that the Government could 
have ascertained this had its investigation been pursued 
according to certaia Zines of inquiry; and (3) that the 
Government's allegation that petitioner jominated and 
controlled Local 810, as evidenced by Government's Exhibit 
47, was false. As he did at the trial and upon his appeal 
from his conviction, petitioner seeks to raise issues with 
respect to the ownership of a certain air-conditioning 


unit involved with count 14. 


The Claim as to the Testimony of Jacob Friedland 


Silverman claims that the presecutor knowingly 
used false testimony at his trial, and suppressed evidence 
helpful to his defense. The testimony referred to is that 
‘of Jacob Friedland, an attorney retained to examine certain 
books and records because of a federal grand jury sub- 


poena in February 1967. Friedland testified that, ina 


.report to Local 810 on March 3- 1967, he had stated that 
authorizations for certain expenditures did not appear 
in the minute books. He furtacr testified that he did 
not recall what the condition of the Executive Board 
minutes was at the time he originally looked at them 
prior to making his report. However, he said that by 
locking at his report, which pointed out that there had 
been no approval-for a loan and a $2,000 payment to 
Silverman, he concluded that the minutes as presented 
to the grand jury must have been altered, because when 
handed ver to the grand jury they reflected authoriza- 


tions for the loan and the $2,000 payment. He also 


testified that a copy of the report was sent to Silverman. 


The essence of Friedland's testimony is con- 
tained in the following passage concerning the pages of 
the mintite books the Government contends were fabricated: 

; Q You didn't find these two pages 

in the minute books in this condition 

they're in today, is that your testimony? 

A I have no recollection of the 

condition of the minute books or how 

they were written. I do know that making 

reference to my report I found an in- 

consistent situation which made me believe 
that there was a change in the minutes. 

To demonstrate that this testimony was false, 

‘the petitioner now presents the sworn affidavits of one 
Sophie Oschak, one Max Sanchez, and one Herman Brickman. 
Both Oschak and Sanchez were former Local 810 employees. 
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Brickman was gencral counscl for the union and testificd 
at the trial. 

The affidavits of Oschak and Sanchez assert that 
Friedland was told by them that the board had approved 
the loan and the payment to Silverman. They state that 
the minutes had thcreafter been retyped at Friedland’s 
direction to reflect this approval. Brickman, in his 
affidavit, states that he was present when Friedland was 
informed by Oschak and Sanchez that the board had authorized 
the loan and the payment to Silverman. The petition then 
asserts "reference to the trial record in light of these 
recent revelations gives rise to the unmistakeable in- 


ference that the prosecution had reason to know of the 


false nature of Friedland's testimony in time to alert 


Li 


the defense. ... 
More specifically, the petitioner refers to two 

circumstances: one is the fact that the Government granted 

immunity to Fr.edland in order to obtain his testimony; 

the second is the following colloquy that took place during 

the trial between the Court and the prosecutor: 


THE COURT: Do you know of any evi- 
dence, Mr. Maloney which would possibly 
link Mr. Friedland with the alleged fabri- 
cations of the gortions of these minuiess 
Exhibits 3 and 5? 


MR. MALONEY: Yes, your Honor, I am 
afraid 1. do but it is not before your Honor 
or before this Court. 


e 
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From this the petitioner reasons: “As the prosecutor 


knew of evidence indicating Jacob Fricdland's involvement, 
4t had to be evidence indicating he had a role in the 
change of the minutes." Silverman has attempted to 
position his claim within the realm of intentional gevern- 
_ mental misconduct because a less exacting standard of 
review is applied to such conduct in considering the pro- 
priety of post-trial collateral relief. See United States 
v. Kahn, 472 F.2d 271, 287 (2d Cir. 1973), and cases cited 
there. 

However, it is quite clear that the Government 
neither knowingly used perjured testimony nor suppressed 
evidence helpful te the defense, knowingly or otherwise. 
First, the Government certainly did not know what Friedland 
would testify to before he took the stand. Friedland was 
closely involved with Silverman and his union activities, 
was a hostile witness who declined to confer with the 
Government, ‘ard gave the Government no advance knowledge 
of what he would say if he could be made to testify. He 
was extremcly reluctant to testify and did his best to 
avoid giving any testimony. He successfully quashed a 
grand jury subpoena. When first called to testify at trial, 
' he asserted an atiovuny-clsent relationship both with | 
respect to Silverman and Local $10 as a basis for declining 


to answer. When this claim of privilege was rejected, he 


claimed protection under the Fifth Amendment and again de- 
clined to testify. These tactics completely prevented 

the Government from using his testimony in its direct 
ease. Finally, Friedlané ves called in rebuttal at the 
end of the case and given immunity from prosecution under 
18 U.S.C. §§ 2514 and 2516(1)(b). It was only then that 
he testified. : 

This was the first time the Government became 
aware of his testimony and there is therefore no factual 
basis for Silverman's contention that the Government 
offered his testimony with knowledge that it was false. 
Indeed, the prosecutor had no advance knowledge of it 
whatever. 

Second, it is not at all clear that Friediand. 
perjured himself. Silvernan implies that Friedland testi- 
fied that he.d°d not know who altered the books. But the 
transcript shows that he was quite careful not to go. 
beyond saying that he had no independent present recol- 
lection of the <tate of the books when he first viewed 
them. The Government had made it clear beforehand that 
all it would ask ‘friedland was if he had made a report, 
“4f-the report was based on the minute books, if the report 
said that there was no approval in the books for a payment 
and a $2,000 loan to Silverman, and whether or not that 


eonflicied with the state of the minute books as presented 


12. 


at trial. The Government did not go beyond this in ques- 


tioning Friedland and neither did the cross-examination. 
Friedland never stated that he did not know who had 
altered the books. Wis claim of a lack of present recol- 
lection has some plausibility since several years had 
passed between his inspection of the books and his testi- 
mony. The possibility of perjury in Friedland's testimony 
is not strong enough to impose a duty on the prosecutor 

to assume the existence of perjury and to formally notify 
the defense of his assumption. 

This is particularly true on the facts of this 
ease which make it far more probable that Silverman would 
have known if Friedland had perjured himself than that 
the Government*would have known. Silverman was the 
dominant and controlling figure in Local 810. As the 
prosecutor notes in his affidavit, and as was evident to 
the Court during the trial, most of the witnesses called 
by the Government, including Friedland, were under the 
domination and control of Silverman. The same was true 
of union employees whom the Government sought to question 
but who did not testify at trial, such as the two former 
union employees who have submitted affidavits in support 
of Silverman's petition. Silverman had hired Friedland 
to inspect the books and Friedland sent a copy of his 


report of that inspection to Silverman. 


Os 

In the same vein, the Government cannot be said 
to have suppressed evidence of Friedland's role, if any, 
in the alteration of the books. Counsel for the union 
and for Silverman as well as Friedland's own counscl sought 
to avoid Fricdland's testimony. After assertions of 
attorney-client privilege both with respect to Silverman 
and Local 810 were rejected, —e, claimed protection 
under the Fifth Amendment. There was a lengthy colloquy 
_on this claim, participated in by all three counsel men- 
tioned, which included the prosecutor's statement of the 
possibility of a link between Friedland and the alteration 


of the books. The claim of privilege was sustained on 


. 


the basis of this etateasat.* Thus the existence of such 


1 THE COURT: I prefer to: be on safe ground. What 
concerns =e is the doctrine of the link in the chain of 
evidence. This link in and of itselr is not incriminating. 
Nobody could possibly persuade me that it is incriminating, 
and I am sure that Mr. Friedland’s testimony would not in 
itself be incriminating. And because jit would not incrim- 
{nate and because it would not incriminate anybody but the 
defendant or persons in league with him on this charge of 
fabrication, I have declined to sustain this claim of 
privilege under the Fifth Amendment on the ground that 
it does not protect him from incriminating third parties. 
But what makes me hesitate was your answer to my question 
as to whether he was a target on the basis of other evi- 
dence, and when you answer that question in the affirmative, 
you placed me in a position where I am afraid I have to 

- sustain his claim of privilege, because I can't tell what 
a future investigator, another United States Attorney 
might possibly do in linking this separate and indepen- 
dently unincriminating evidence with other and possibly 
incriminating evidence in a chain of events that might 
constitute 2 possible case against Mr. Friedland, and I 
certainly don't want to be a party to any procedure which 
would deprive him of his rights under the circumstances. 
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evidence was well known to Silverman. He, nevertheless, 


did not request its disclosure or in any way seek to use 
it at trial.: His present volte-face is nothing more than 
an attempted reversal of a tactical decision made at trial. 

Absent governmental misconduct, the standard of 
review that Silverman must meet in order to obtain relief 
is that the evidence which he alleges was previously un- 
discovered must have been discovered after trial, must be 

- material to the factual issues at the trial and not merely 

impeaching or cumulative, and it must be of such a charac~ 
ter that it would probably ,roduce a different verdict 
in the event of a retrial. United States v. Kahn, 472 F.2d 
272, 287 (2d Cir. 1973); United States v. De Sanio, 456 F.2d 
644, 647 (2d Cir. 1972); United States v. Polisi, 416 F.2d 
573, 576-77 (2d Cir. 1969). Assumirg that Friedland did 
perjure himself, the standard of review that a challenge 
based on perjured testimony must meet was recently stated 
“gn United States v. Stofsky, 527 F.2d 237, 246 (2d Cir. 1975): 

Upon discovery of previous trial perjury 

by a government witness, the court should- 

decide whether the jury probably would 

have altered its verdict if it had had 

the opportunity to appraise the impact : 

of the newly-discovered evidence not only 

upon the factual elements of the govern- 

ment’s case but also upon the credibility 

of the government's witness. 

The affidavits that contain the allegedly newly- 


_ discovered evidence and seek to establish perjury on the 
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part of Friedland come from two employces of the union 
with which the petitioner Silverman was intimately connec~ 
ted at the time of the trial, and from his union's attorney, 
Brickman. The two employces of the union, as well as 
Brickman, who actually testified at the trial, were 

clearly ailable to the petitioner before and during 

the trial and no claim can validly be made that their 
testimony is recently discovered. Additionally, even if 
“$t be assumed that their testimony was recently discovered, 
its sole effect would be to impeach Friedland, a witness 
with close ties to Silverman and clearly hostile to the 
Government. Counsel for Silverman never attacked the 
veracity of Friedland 2nd on summation suggested to the 
jury that he was mistaken. There is neither solidity or 
persuasivencss in any of the affidavits submitted by 
Silverman to support the charge that Friedland perjured 
himself. 

The testimony contained in these affidavits is 
not necessarily exculpatory with respect to Silverman and 
it would be utterly inconceivable to conclude that even 
4” Friedland were shown to have directed the alteration 
of the books that that would have had the probabl. effect 
of changing the jury's verdict or that it would have the 


probable effect of a different verdict on retrial. Even 


if Friedland caused the minutes to be altered, it cannot 
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Needs a eee 
be assumed that he did not do it at the direction, explicit 
or implicit, of the defendant Silverman who had hired him 
as counsel on behalf of the union to respond to the grand 
jury subpoena. See United States v. Stofsky, supra, 
527 F.2d at 247. The alteration of the books was of 
central importance to Silverman. Friedland's reason to 
alter them, if he did, could only have been to please his 
employer, Silverman. The jury in this case was charged: 
“Phere is no evidence in this case linking any action of 

‘the defendant with the alleged fabrication.” “Yet there 
was circumstantial evidence from which the jury concluded 
that Silverman was responsible for that fabrication. It 
is highly improbable that further evidence as to the in- 
dividuals who actually supervised and performed the 


fabrication would lead to a different conclusion. 


The Testimony of Paul Chlystun 


The essence of Silverman's claim of error is that 
had the Government probed rere deeply into the facts con- 
cerning the disposition of an air-conditioner, it could 
have determined that Chlystun lied and that the air- 
conditioner was the property of the contractor. Chlystun'’s 
testimony was that Silverman instructed him to sel? the 
air-conditioner and that the cash proceeds from the sale 
were delivered to Silverman. Everything the Government 


is charged with failing to do could conveniently hore 
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ad 


been done by Silverman. At the trial the credibility of 
4 
Chiystun was sharply attacked and Silverman called a 


number of witnesses with respect to the alleged true 
value and ownership of the air-conditioner. A petition 
under 28 U.S.C. § 2255 may not be employed to relitigate 


issues already adjudicated on trial or appeal. United 


States v. Thompson, 261 F.2d 809 (2d Cir. 1958); Meyers 


‘y. United States, 446 F.2d 37 (2a Cir. 1971). All 
Silverman is saying is that he is now prepared to liti- 
gate the air-conditioner issue using different tactics. 
The Government cannot be faulted under such circumstances. 


The suggestion is utterly without validity. 


* 


The Authorship of Exhibit 47 

Relevant to intent and necessary to the Govern- 
ment'’s case in order to counter the anticipated defense : 
that the expenditures were authorized ind for .the benefit 
of the unions, was the evidence of Silverman's domination 
and control of the unions. To demonstrate this control 
the prosecution introduced a notice (Government's Exhibit 
47) which had been directed to all delegates and enkieunn 
and posted for their attention while the union was under 
grand jurr investigation: It read: 

"If you are approached by any Federal 

investigators do not give them any in- 


formation. Refer them to our attorney 
Mr. Shivitz. 


“Anyone disresardins these orders will 

be summarily terminated.” a 
“Milton Silverman” 
(emphasis in original) 
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The petitioner now asserts that the prosecution 


ignored one important consideration when it used this 


piece of evidence at trial, namely that these were not 


the words of Milton Silverman. In support of this claim 


* 


petitioner presents the affidavit of an ex-employee of 
the union who states that he prepared the notice and that 
he inserted the final sentence of the notice containing 
the threat of termination. He says it was done without 
‘consulting Milton Silverman. Petitioner also submits 
corroborating affidavits of a union attorney, David I. 
Shivitz and »f another union employee who typed it. 

Here again the petitioner seeks to relitigate a matter 
on the basis of facts he obviously knew. This allegedly 
new evidence was known, assertedly, by two union em- 
ployees who could have been called, and by Shivitz who 


attended the trial and who testified as a character 


witness for Silverman. 


son actetieipiahieieoceesemac 
% Shivitz was indeed an active participant in tle trial 
and gave every indication of a highly partisan interest. 


Shivitz engaged the Court in a prolonged and painful 
attempt to prevent the Court from obtaining or inspecting 
the Friedland report. Shivitz even went to the extraordinary 
_ length of claiming the report was “under seal” and that it 
should not even be marked for identification. The seal, it 
developed, was his own. Additionally, there was evidence at 
the trial that Shivitz and his firm had received substantial 
legal feces from the unions and from the successiful borrowers 
ef the union funds. If Government Exhibit 47 had indeed been 
prepared and posted. without Silverman's knowledge or consent, 
and Shivitz knew it, it is’ inconceivable that he would have 
failed to testify about it. The conclusion is inescapable 
that whatever he knew about Government Exhibit 47 was not 
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But the argument falls of its own weight because 


Silverman himself testified about Exhibit 47 when he was 


confronted with it on cross-examination and he sought to 
repudiate the second paragraph as well as his general re- 
sponsibility for it. His testimony is as follows: 


"Q I show you 47 for identification. 
Have you ever seen a copy of that before? 


"A Yes, sir. It was shown to me some- 
times. I have seen it before. ee 


MR. ROGGE: May I see what we are 
talking about? 


MR. MALONEY: In a moment, counsel. 
A few more questions as a foundation. 


"Q Did you issue that directive as it 
indicates? . 


"A J don't know whether I issued that. 
It was shown to me. ; 


"Q You approved it? 


- 4, J don't know whether I approved it 
or not." 


* *= # 


"Q About that time you were familiar 
with such a document like this existing? 
Is that correct? 


"a Not th- document, the thought. 


re LT 


_ (Footnote 2 continued) 


considered to be sufficientiy important to be mentioned 
at trial or that he was fully aware of Silverman’s tes- 
timony which covered the very point and waich is now 
sought to be raised again at this late date. : 
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"Q The thought? 


“A The thought, but I didn't have any 
knowledge of the last clause. I think 
someone was overzcalous. 


"Q Is that the only part you take ob- 
jection to? 


“A I did not construct this nor did I 
sign this notice and I don't know where this 
notice was posted or to whom it was piven, 
but this is -- I would say the first para- 
graph are my sentiments and my suggestions 
to the employees when thet asked us what if 
they are interrogated, I told them to sce 
their attorney, Mr. Shivitz.™ 


Having thus placed the issue before the jury by 
his own testimony, and the testimony having »ecn obviously 
rejected by the jury, he cannot now burden the Court with 
it as a basis for this petition. This contention of 
Silverman's is a gross imposition on the Court. 


Motion denied in all respects. It is so ordered. 


ea wl 
EDMUND L. PALMIERI 
U. 3. 0D. a. 


Dated: New York, N. Y. 
May 5, 1976 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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MILTON SILVERMAN, =e . 

Petitioner, : 

\ 75 Civ. 4989 

-against- (68 Cr. 762) 
B.L.F. 

UNITED STATES OF AMERICA, 

Defendant. 


. PLEASE TAKE NOTICE that a motion is hereby mace on 


the petition filed herein and the affidavit of counsel annexed 
with a hearing at such time as may be convenient to the Court and 
counsel for an order pursuant to Rules 26 and 60 of the Federal 
Rules of Civil Procedure vacating and setting aside the opinion 
and order of this Court herein, compelling production of the 
material specified in the subpoena served on the United States 
Attorney for the Southern District of New York on or about 

March 8, 1976, setting a date for the taking of the testimcny of 
Herman Brickmann and referring this matter te another Juczge of 
this Court and for such other and further relief as the Court may 
deem just and proper. 


Dated: New York, N.Y. oo 
June » 1976 YOURS, etc. 


LLOYD A. RAL 

' Attorney for Peticioaer 
36 West 44th Surcet 
New Yor!:, N.Y. 10036 
972-0170 


TO: ROBERT 8. FISKE, JR., Esq. 

United Statcs Attorney 
for the Southern District of 
New York: 

One St. Andrew's Plaza 

Wew York, N.Y. 10007 
Alan Levine, Esq. | 
Assistant United States Attome; 
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UNITED STATES DISTRICT | COURT 
’ SOUTHERN DISTRICT OF NEW YORK 


be 


MILTON SILVERMAN, 
ae Petitioner, 
~against- 
UNITED STATES OF AMERICA, 
Defendant. 


STATE OF NEW YORK >) 
- s 88.3: 
COUNTY OF NEW YORK ) 


LLOYD A. HALE, being duly sworn deposes and says: 

1. I am the attorney for petitioner Milton Silverman 
and make this affidavit in support of.a motion to vacate the opin- 
ion and order of The Honorable Edmund L. Palmieri herein, filed 
May 7, 1976, to compel the United States Attorney to comply with 
the subpoena served toon him March 8, 1976 (a copy of which is 

. annexed hereto), to preserve the testimony of Herman Brickman 
and to refer this matter to another Judse of this Court. 

2. The filing of this Court's opinion took counsel 
and petthienes by surprise. Petitioner's subpoena of March S, 
1976, served upon attorney for respondent, called for production 
of documents essential for eonsideretion of the petition and not 
otherwise available to petitioner. Shortly after service of the 
subpoena, your deponent received a telephone call fun Assistant 
United States Attormey Alan Levine. who is in charge of this 
matter for respondent, who stated that he had applied to the 
chambers of Judge Palmieri for an @djourmment of the subpoena and 
that the application had been granted. 

_3. The subpocna called, inter alia, for production of 


a@ memorandun dated March 11, 1969, of Andrew Maloney, Esq., formerly. 


the Assistant United States Attorney in charge of the prosecution 
‘of petitioner in 68 Cr. 262, which memerandum was sent to the 
Department of Justice aad seated the basis for an application to 
grant immunity to the witness Jacob Friedland, the knowing use of 
whose perjurcd testimony is a basic ground for the petition herein. 
Petitioner only learned recently of the existence of this memorandum 


pursuant to an application under the Freedom of Information Act to 


the Department of Justice for production cf material concerning said 


application for immunity. The Department of Justice, after first 
stating that there was no record of any such application, eventually 
acknowledged the existence of the Maloney memorandum but refused to 
produce it. That decision bas been appealed and an expedition of 
the appeal was requested so that this essential evidence would be 
before this Court before a ‘ruling was made on the petition. Ex~- 
pedition of the appeal was denied and the appeal is still pending. 
The existence of the Maloney memorandum, the pending application 
wnder the Freedom of Information Act and the subpoena for procuc- 
tion of it were brought before this Court in paragrapk 7 of the 
petitioner's reply affidavit filed herein on or about March 9, 
1976, and this Court's assistance to compel the production of 

that memorandum and the other essential evidence demanded in the 
subpoena was there sought. 

4. Not only was production of that evidence not ordered, 

this Court's opinion, denying the relief requested in the petition, 
‘evaced "che Government cannot be said to have suppressed evidence 
of Friedland's role, if any, in the alteration of. the books." 
(opinion, p. 10) It is manifestly unfair to hold that petitioner 
hor failed to show prosccutorial misconduct in the knowing use of 
perjured testimony while at the same time failing co require 
respondent to produce the contemporancous memorandum of the very 


@ 


prosecutor concerned which would in and of itself demonstrate 


the tainted knowledge of the prosecutor as to Friedland's respon- 
sibility for the fabrication of the minutes and as to the perjur- 
ious nature of Friedland's testimony. At petitioner's trial, the 
prosecutor failed to disclose the existence of his memorandum 
concerning Friedland's involvement as he was required to do under 
the standards of 18 U.S.C. .§3500 and Brady v. Maryland, 373 U.S. 
83 (1962). Petitioner cannot be held to have failed to bring 
- out at the trial that which the prosecutor deliberately withheld 
from him. To rule against petitioner herein while allowing re- 
spondent to continue to suppress evidence on his behalf indicating 
that the conviction should be set aside is tantamount to denial 
of due process. 
5. Another egregious error in the Court's opinion 
concerns the rejection of the evidence which petitioner has been 
able to present to demonstrate the perjured testimony of Jacob 
Friedland. i 

6. In dismissing the affidavits of Cshak and Sanchez 
the opinion of this Court (p. . accepts the position of respondent 
that as union employees they were under the cozinion and control 
of petitioner and, therefore, pieiumites availcsle to testify 
on his behalf at the trial. Unfortunately thac holding ignores 
the fact as stated in the affidavits of those prospective witnesses 
at the hearing which should be held on this petition that their 
testimony for, indeed comnunication with, petitioner at the time 
of the trial had been effectively suppressed b; the prosecutor's 
repeated compulsion of their presence before grand juries at which - 
times they were accused of implication in the elleged crimes of 
petitioner and told that their testimony would be compelled under 


a grant of israunity which was not forthcoming. Although the very 


prosecutor involved filed an affidavit in opposition to this 


petition, he made no attemst to deny that he suppressed the, 
testimony of these witnesses in the manner they have attested. 

7. Equally as harmful to petitioner is the assumption 
made in the opinion herein that the essential otioens to Friedland's 
perjury, Herman Brickmnann, was an employee of the union and who 
actually testified at the trial and was thus available to petitioner 
at that time. Perhaps the Court was misled by the similarity of 
his name to that of Henry Brickman, who was counsel to Local 810 
oat did testify at the trial of petitioner but who did not have 
knowledge of the facts presented in support of the petition. This 
confusion cannot however be made petitioner's responsibility. It : 
was stated in the petition (p. 5) that Herman Bricknan was not 
even related to Henry Brickaan, had no relationship with either 
Local. Herman Bricknan's independence from either union and 
petitioner is stated in paragraph 2 of his affideavit ennniiied to 
the opiaton as are the reasons why his testinony was not available 
to petitioner at the trial (id. at paragraphs 8, 9). 

8. It would be the purpose of the hearing requested 
herein to clear up any such misunderstandings caknown to petitioner 
and counsel until the filing of the opinion herein. In any event 
it is respectfully requested that a date be set for the taking of 
the testimony of Herman Brickman, since he is now in his eighties 
and the necessity for his evidence has been mace manifest. 

‘9. Your deporent also respectfully suggests that upon 
vacation of the opinion and order herein, that the petition be 
assigned to another Judge of this Court. It is unfortunately 
true that this case has been before Judge Palwieri on several 
occasions. However it cannot be said that the present petition 


fis “a gross imposition on the Court™ (opinion p. 17), when the 


essential facts in support thereof were unknown to petitioner 


through suppression by the prosecutor which continues to this day 
through failure to produce the Maloncy memorandum. Petitioner 
secks only a vindication of his innocence through vacation of his 
conviction which was procured through prosecutorial suppression 
and knowing use of perjured testimony. It cannot be said that 
petitioner's evidence "would [not] have the probable effect of a 
different verdict on retrial" (opinion, p. 12) when he has been 
denied the opportunity to present that evidence. Although the 
petition was filed October 8, 1975, the United States Attorney's 
office received several adjournmnents of the time to answer, fiied 
an unresponsive answer which effectively admitted the allegation 
of the petition, and obtained an adjourmnent of the subpoena for 
the Maloney memorandum and other essential evidence apparertly 
sine die. Accordingly, it is respectfully requested that the 
petition be referred to another Judge who could approach it without 
having been so influenced by prior proceedings. 
WHEREFORE, it is requested that the motions in all 


respects be granted. 


Lloyd aA. Hale 

Attorney for Petitioner 
36 W. 44th Sc. 

New York, N.Y. 10036 
972-0170 


.Sworn to before me this 


day of June, 1976. 
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MILTON SILVERMAN, ‘« 
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Ce a 75 Civ. 4989 
~against- ae , (68 Cr. 762) 
E.L.F . 
UNITED STATES OF AMERICA, 
‘ : REPLY AFFIDAVIT 


Respondent. 


SYATE OF NEW YORE 
COUNTY OF NEW YORK j. ss-: 
LLOYD A. HALE, being duly sworn, deposes and says: 
1. Iam the attorney for petitioner herein ané maxe 
affidavit in reply to respondent's memorandum in apessti 
pending motion for, inter alia, vacation of this Court‘s Opinicn and 
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@?ithhelé his memorandum concerning Jacob Frie 


the alteration ané fabricaticn of the unicn executive board minttes 


(94), and effectively suppressed the testimony, favorable to petitioner 


of the witnesses Oschak and Sanches (96). and that the Cepartenent of 


Justice has further suppressed the aforesaid prosecutor's memoruncum, 


after belatedly admitting its existence, even for use on the presen 
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3... What petitioner's counsel has sought for two ycars is 
production by the prosecutor of material, solcly under his control, 
support of the petition (see petition, p. 14, n.7). The astonishing 
statencat is made at page 6 of the memorandum in opposition that 
petitioncr ide no right to cxamine entertal which should have been 


produced at the trial of 68 Cr. 762 under 18 U.S.C., Sec. 350 and 


Brady. That contention is almost immediately contradicted by the 


statement on page 7 of.the same memorandum that the government cid make 
available to petitioner's counsel in 1975 the trial exhibits and 3500 
and Brady material.— The latter statement ignores the fact that the 
iedied States Attorney's office agreed to make available such material 
(p2tition, p. 14, n.7) but did not do so and that petitioner sought the 
‘aid of the Court to compel production of such essential matter 

“29, pi 24). Wor was this material not produced - effectively 
concerned solcly with the issue of the knowing use of Jacob” 

perjured testimony as the memorancum in onposition states, 

show the failure of thu prosecutor to produce the 

setarxosation of one Marcus, ¢cermane £0 the issue 
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to comply with the subpoena duces tecun, served upon his office, to 
compel production of evidence essential te a proper determination of 
the issues raised dy the petition. Respondent's failure to conply 
with the subpoena is admitted cavalierly, even with a touch of self- 
congratulation: “thus, the Pon einen we think, properly has chosen 


to simp)y ignore it.” (memorandum in opposition, p.&). 
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ee it Sebniens duces ia, a _ copy of. which is annexcd to 
pending motion now before this Court, was served upon the United State 
attorney's office March &, 1976 and the $20.00 witness fee extracted 


from counsel fei petitioner. In %2 of the affidavit in support of the 


Motion to sct aside ‘and correct this Court's Opinion and order of May 


"1976, counsel Stated, “Shortly after s service of the subpoena, your 


deponent reccived a telephone call from Assistant United States Attorne| 
Alan Levine, who is in charge of this matter for respondent, who stateec 
that he had applied to the chambers oo sudes Palmicri for an aclournmen 
of the subpoena and that the application had been granted." 

; . . In response to that statement under oath, “ir. Levine repl 


in a footnote on page 6 of nis memorandum in opposivion, neither sworn 
to nor affirmed, "Petitioner claims that the Assistant United Stateas 
Attorney Alan Levine represented to petitioner ' S course] that he had 
requested and received an adjournnent of the subpoena from the Court. 
To the best of any [sic] recollect ion, the Government 
Court's chambers Of the subpoena but gig not 

tnese facts to sets or’ s 

is Mr. Levine's unsworn 

recollection of petitioner's counsel, 
recors of telephone calls ans converssticons 
previous statemen: Guoted in #5, Supra, is correct, The tee Of incomin 
calls to petitioner's counsel reveals that at 1:00 P.m. on March 9, i192 
Mr. Levine called and stated that he "is sick - calling judges chambers - 
asking for an adjournment on Subrcena." (March 9th Was the: return date) 


In subsequest conversations Somes } had with mr. Levine, there was no 
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adjournment requested had been granted. As counsel for petitioner was 
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concerned that the subpocnacd material be before this Court - 


particularly the Maloncy memorandum of March 11, 1969, in support of 
the application to grant immunity to Jacob Fricdland in G8 Cr. 762 
(sce item 1 of the subpoena, a copy of which is annexed to the present 
motion papers) - before decision on the petition several subseguecnt 
telephone calls were made by petitioner's counsel to Mr. Levinc. A 
notation of an answering att on March 24, 1976, from Mr. Levine to 
counsel reveals that he would let us know what action he would take on 
the subpoena. In that same conversation Mr. Levine said that he first 
wanted to consplt his superiors and others in his office before he 
responded to the subpoena. In none of the severai converations betwee 
Mr. Levine and petitioner's counsel on this subject was it ever conten 
plated that there shoulé be a decision on the petition without product 
of the material subpocnaed or, in the évent th. jovernmont decides 
oppose production, without a chance for petitioner's counsel 

in support of 
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production or 


“opposition - thus as effectiveiy frustrating tne petiti 


to bring before this Court essential evidence in support of 
as did the Justice Department in its refusal to produce the Maloncy 


* "The suggestion 18 now beJatedly made that use of. a subpoena duces 
tecum was not available to petitioner. This arsumeat stould have been 
raised on a motion to auash before a decision was reached.on the peti-~ 
tion not after a cecisiba whitch wis based, at least in part, an peti- 
tioners failure to produce the very evidence called for by the cubwoen 
In anv event the 2rqument is simply wrong. See Hanes v. OO.ts 

Lathrop, Inc., 330 F.2d 930,942 (4th Cir. 196A) Art wal) EOE 
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+ | @emorandum in response to petitioner's application under the Freedom of 
Information Act and the Department's refusal - with full knowledge of 


the pending petition before this Court - to expedite petitioner's appeal 


from that refusal. : 


9. Under familiar principles, the Suppression of the Maloncy 


‘| memorandum and the ettier material subpocnacd and requested in the petitid 
by the representatives and agencies of respondent requires that the 
inference be drawn that the facts which would have been revealed in the 
atoxia? thus suppressed be construed against respondent and in Support 
of the petition. See United States v. Johnson, 203 F. 24 40,44 (Sth cise 
1961); United States v. Kessler, 364 F. Supp. 66,70-1 (S.D. Ohio 1973). 


Indeed, under tHe massive suppression of and refusal to produce essential 


evidence solely under the control of respondent, the only remedy as to 
the criminal judgment to which the petition herein is ad@ressed i 
vacation an dismissal. See United States v. Reynolds, 345 t.s. 
(1953). ; 

WHEREFOPE, it is respectfully prayed that’ the relief 


in the present motion and in the petition in all respects 
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MILTON SILVERMAN, 


UNITED STATES OF AMERICA, 
Defendant. 
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SIR: 


hereby appeals from the opinion and order of the Court filed 
herein on or about May 7, 1976, to the United States Court of 


Appeals for the Second Circuit. 


Dated: New York, New York 
July 2, -1976 
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Attorney for Petitioner 
36 West 44th Street - 
New York, N.Y. 10036 
2 972-0170 
TO: ROBERT B. FISKE, JR., Esq. 
United States Attorney 
for the Southern District 
. Of New York 
One St. Andrew's Plaza 
New York, N.Y. 10007 
Alan Levine, Esq. 
Assistant United States Attorney 
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PAIMIENI, J. 


Petitiongr moves» inter nlin, te yueate the 
opinion and orders of this Court dxted Linv V7» 197G, denying 
his petition for relief pursuant to 20 U.S.C. § 2255. The 


discussion which follows assumes 2 familiarity wilh that 
Tad ‘ 

opinion. si 

The notion to vacate is apparently brousyht pure 
suant to Rule 60, vod. R. Civ. Bs OF the alleged premises 
‘of surprise and wistike of Jaw and fact. As detailed below, 
{here 45 no meri’ to the claim of surprise; the’ claims of 
mistake of low morely display disagreement with the adverse 
decision of the cubes ond the 3 ws to the identity 
of one affisnt aan no vtfeet on the conclusions arrived at. 
Therefore, the wotion to yacale the opinion and order nust 
be denicd. | 

in addition to the motion to vacite, petitioner | 
has moved pursuant to Rules 26 arid 45, Fed. R. Civ. P.; 
Ci) to compel the United States Attorney to comply with a 
‘subpoena duces tacum,s (2) te preoserve the testimony of one 
. Herman Brickman, (3) to refer the matter to another judce, 
and (4) for <= nonring. these matters sre discussed seviatiza. 


This Court declines: to enforce the subpocit. Th: 
petitioncr serve! the eubpectrs or questionable yniidity» 


wery Jatc in these proces ings and did nut press 4t evets 


tha. In addition, the Court considers the aaterial sought 


thereby to be irrelevant and immatorinl to Lhe matter al 


. 


. 


The petition was Ziled on Ceteber 8, 1975. After 

2 number of delays, each consented to by ‘the petitioner, the 

Government filed its: anwar to the ‘petition on Jauuary 30, 
197G. For all cstensible purposes, the submission of papers 

was complete at that point and the Court so considered it. 

Nowever; without requesting leave of court, the petitioner 
apparently decided, and the Government infcrmally EEO 
that he would be nllicred to file a reply. Aftes several 
additional extensions of time, petitioner's counse) filed, 
on March 9, 1976, a reply affidavit in ‘nth he montioned 
having served 2 subpoena on the United Stutec Attorney. 
Other than this, the Court received no fermal.uotice ef the 
status of the nobedods until the filing of this motion one 
“month after the opinion of May 7, L976 was filed. 

. The subpoena was served very Inte in the pro- 
ceedings when the petition was sub judice. It was made 
returnable on a dite when m activity was scheduled in this 
matter, nor was a ceurl order seught to anthosize the —s 
peena or to sct a date, tim: or plice fox the rotarn. itt 
was served cn March £, 19/6, and van made returnable the 
very next day. Yetitioner’s counsel clairs an Ausintant 


Wuited States Attorney teld hia, shertly afier rervice of 


the subpocna, that the, Government had obtained an “adjourn 


” 


ment” of the subpoena from the Court. The Governmcul desis: 
this. No such request was mads to the Court and no “acjourn- 
went’ was granted. In the folloving two months petitions: 


madc no motion to enforce the subpoena nox did the Government 


move to quash it. “s ay ee 


; oe 


The fact that there was no scheduled court pro- 
ceeding to which the subpoena could bo made returnable leads 


the Court to gucstion its validity. See Sullivan v. Dickson, 


$03 F.24 725 (Eth Cic. W6O/UE a hearing vere granted, 2 


° 


subpoena duces tecum would irsuc as a matter of right.); 


Taylor v. Litton Medical Products, Ine.» 19 F.R.Serv.2d Lis¢@ 


(D. Bass. 1975). The subpeoenns was served pursuant to Rule 45 


’ which falls witbin the section of the Federal Rules of Civil 


Procedure ciptionec “Trials.” Furthernere, the sotes of 
Advisory Committee on Rules and Historical Notes hegin with 
the following sentence: "This rule applies to subpoenas ad 


testificandum and duces tecum issued by the district courts 


for attendance vl a hearine or a triszt. or to take depositions 


(emphasis added). 28 U.S.C.A.. Fed. M. Civ. P. 45 at 297. 
The subpoena here clearly was not issued for the taking of 

a depositicn purstant to Rule 45(2), despite the words on 
the printed form, and no hearing or tein cas seheduled nox 
were there any olker pedchoul aps to which the subpoens. could 


attach. 


Aa ge a oem 


7 | BEST COPY AVARLABLE | 


7 


Even if the Subpoena were valid and if the 


Assistant Uniled States Atlorney conld be faulted fer not 


making a mulion to quash, the Court wonld vot enforce: th: 


Subpoena undexs the circvurslaneen: Geceribed. Vhe Zaci ihnt 
the subpocna was served so lardily, and was not therenaster 


bs i ° 


pressed, disposes the Court to refuse’ to enforce ft. 

Furthermere, the subpoena presently has no fusther 
purpose since the Government has substantially if not fully 
complicd with the requests it contains. The petitioner drew 
the subpocniu in the folloving language: 


“YOU ARE NERELY COMMANDED to appear... 
and brings with you 

1. Memerandum of Andrew Maloney, Esq.; 
dated on or ahout SNarch 11, 1969, re 
granting c1 immunity to daveb Friedland 
jun 68 G@. 762; 

2. All cther books. papers, records, docu- 
ments, wenvranuda cuncerniig imuunity to 
Jacob Friedland and other witnesses in 

GS Gr, 762; 

3. Remiuder ai your files tn 68 Cr. TE2 
concerni::, exhibits, Sec. 2500 material, 
Brady material and such other matcrial as 
the Court may deem just and proper, 


then and! there to testify on behalf of the 


Lad 


Fotitiouer .... - 

With respect to paragraph 3, the Government claims 
to have made available all material ineluiiable withi:. 
requcst. The request lacks sufficient specificity to 
that claim and peiitioner has ae@t cured this insufficicucy 
in any of his scnginiie: With xosipret to paragraph 1, che 
petitioner secks: te obloin the renorondum of the proceerter 


at the trial of pdétilioncr, former Assistianl United Stzetes 


- ° 


Alterney Andrew Malency, dated March 11, 1969, and addressed 


to the Department of Juutice, in which he requested a print 


% . 


cf immunity to Jacob Feicdlaud.” Wilhoui reJinguishing sme 
of its claims and in hones of expediting thiss matter, Lhe 
Government has sun sponte submitted to the Court for in 
camera inspection, with a request for conSideniiality, the 
Maloney memorandum together with a covering memorandun. 
Contrary to the assertion of cuunscl for petitioner 
that this is “an extraordinary and prejudicial procedure.” 
the Court sces nething untoward about the subai:sion of these 
memoranda for in camera inspection. This is substantially 
the sane procedure the Ceurt would have followed at a hearing 
on = motion te enfurce or quach the subpoena: submissiun to 
the Court for 1esalutien of the eanflicting clains. tThe 
Court has not felt constrains! tu limit its revicw of these 
memoranda to inc question of discoverability. Rather it has 
taken the liberty «f cansiderine their effect on petitioner's 
claims. Since the purpose iu shai nae these memoranda 
was to have the Court thus cousid:r them, pelitioner has 
attained his goal. The Court pr«feirs, however, to respoct 
the Government ’s request fur cunfidentiality. This royrnst 
is based on reasons tit are apparent on the face of the 
momoranda, are well founded, and are unrealted to petitioner's 
claims. These cine rere clearly deaws with cs unel. r- 


Standing that Chey would remain confidential, anu thoin 


- & — 


° 
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disclosure vould probably cause the Goverument some harm, 


* 


The Court has revicred these memorands and seen 
acasonu lo dspart from its prier dee ision. ‘the putifioucr 
necks to establish that the Goytrnwent Tenth neg, ay sacl p.ce> 
guree testimony by Jacob Fricdland. In the provious opinions 
this Court macc three findiny: contrary to petiticner's 
habeas corpus; claim for’ reliecr based on this charge: 

(1) that the Goverment could not have bowen cer*ain before- 
hand what Fricdland's testimony would be;- (2) that the 
transcript does not show Friedland to have made the state- 
ments that potitioucr ‘claims were false; eat (2) that 

any role -Fricdland may nave hed in altering the union books 
would not change the verdict because Silve was convicred 
not of altering the vooks hinself but of causing them to be 
nltered, sud hv alone stood ta gain by the alteration. 

Neither the iialoney remorandin nor j covering menorancum 
casts doubt on an: of these finidlines. ‘The tiatoney memorandum 
imlicates thet the prosecutor surmised that Friedland's 

claim of his fifth twendsvent peivi lene Vas based on some 
involvement in the altesatioen of tie union's bovks. This 
would not support a finding that the presecution knew what 
that involvement war. More importantly. :c found in ec 
prior opinion, petitioner's: assertion that Fricdlom! porjurced 
himself is untenzble. A carcful seruliny of Fricedlond’s 


o 


tenxtimony reveals no basis: Fes finding perjury even if 


Friedlend himself ordered the alteration of the books. This 
iu not changed by the tyvo memoranda. ae 

: _ Petitioner also claim; that the Gevermmont Saiterv 
to dis:close exculpatory malexvial in violation of its duties 
under Brady v. MaryJond, 373 U.S. 83 (1962). Unlike the 
petitioner in Brady- the petitionex here apparently made no: 
request for the allegedly suppressed evidence. his is also 
not a case of pctitioner being unable to request the evi- 


dence because he did not kuow of its existence. The record 


shows that the Government stated in open cuurt that it had 


some indication ef involvement by Friediand in the alteration 


of the books and that it hed communicated vith the Nenartrnent 
of Justice concerning immunity for Priedlans: On this Due 
Lrocess theory; wntsbioure is entitled to ieclief when, 
“evaluated in the context of the entire recard,” “the omitted 
evidence creates a renasonable doubt that did not otherwise 
United States v. Agern, U3. + , 
“GA WSlu.K%. nOtn. S215 (June 24, 1976). There is evidence 
in the record that clearly eheve that Silverman directed, 
dominated and contrelled the wetivities of Local $10 ard 
this was abundantly cJear belove end durin, trial frow the 
tenor and wancuverings of his defense. Ne alone had a strong 
interest in the alteration of the books. Ho retained Friudlaad 
to respond to the grand jury cubpescna. In these cirecunstanees, 
even assuming that *the: Govorument failed lo disclose com> 


Cvidence, whether it be the Ualorey mcmorancum or the infor- 


mation contained in the affidavits of Oschak and Nonchez 


. . 


and Nerman Deickman, or both, it cannot Int said that this 
evidence “creates a reasonable doubt ihal Jid not etheewi: c 
CRIBS ccna” ’ 

At trial, petilioncr sought to prove that the heols - 
had not boon altered. The prosecutor had said in epen court 
that he had some indication that Friedland vas involved in 
the alteration of the books, and he also had indicated the 
limited questions he would pul to Friedland. The petitioner 
knew this, yot he ectuck to his theory and argued in summation 
that Fricdland was wistaken., Pessibly the petitioner thought 


that if Friedland were shown tu have altered tho beoks. the 
jury would couclduie that he had done so at the petitioner's 
direction, Wkacever the reason, tho cheie: sas a binding 
tactical decision and petiticner is nut entitled to a separate* 
trial on eacii theor; available to his. 

Rerarding the atflidavit and proffered testimony of 
Mr. Herman brickean, apparently there was: seme confusion as 
to his identity. It appears that this: Yrickman is not the 
same .Brickran who testified at trial and the Ceurt miz:took 
one for the other. Novever, ihe fect that he did not testify 


at trial] and may not have been available te petitioner at 


a 
that time dees not change the eanelusion: stated in the opinion 


. i . 
. 


regarding bis proffered testimony. As explained there, its 


Bole cff[ect would be to impeach Fricdiaud, a witmens wilh 


close tics to Silvermn and clearly houtlile to the Goverawent. 


The Court can asewiboa to it nelthar celidity nor pornweiive- 


. oe Om cmeng o 
Cored 


mess. Thus it is not necesisgary to preserva that toslimony 


by way of deposition or hearing. _- ge 
Silverman has raised again in this motion hits con- 

tention that affiants Oschak and Sanchez were not under his 

dominion and control and wore net available to testify on 


* 


his behalf at the trial because the Governacnt clfectively 
suppressed their testimony by the heavy-handed use of sub- 
poenas and threats of prosecution. The Court rejected this 
contention in its opinion, Hat, even if this contention 

and the affidavits of Oschak, Sanches and Norman Drichkuan 

wére accepted 25 tiruc, the effect, as sirted in the opinion, 
vould net Ke such that a juay would likely, much less probably, 


* 


reach a different verdict. 

Petitioner's motion for recusal is a half-hearted 
attempt that cannot Le taken ser ious Py. He made no ¢eFlort 
_to comply with the strplicabtic statutory procedures, 2&8 U.S.C. 
§ 144 (affidavit of bins and projudice by a party; certifi- 
eate of counsel of record stating that th: affidavit is: wide 
in pood faith). Moreaver. his counsel's affidavit: blatantly 
misrepresents that the Court’: opinion characterized tie 
petition as a “press inpu:-ition on she Cunce." This: . horac- 
terization clearly referred only te Si Deer's contention 


. - 


164 


‘FOgarding the author: ship of Kxbibit 47.-- a ant ter thoroujy:h ly 


reviewed beforc the jury which rejected Siiverman's views: of 


it. Apparent ly pelilioner is attempting, by the usn of 


Spyrivus and questionable allegations, to lnunech false insiues 


that will distract attentiun from the insubstantiality of his 
claims. . 


The Court finds that petitioner hus raised no svub- 
stantial evidentiary questions and declines to hold a hearing 
for any of the purposes sugrested in the motion. The Court 
adheres in all respects to the conclusions set forth in its 
opinion of Mry 7, 1975. 


The motion is denied. It is so ordered. 
af 
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UNITED STATES DISTRICT COURT 
SOUTIIERN DISTRICT OF NEW YORK 


~———— = ee ee 


Plainciff, au 


i . 75 Civ.” 4989 
~against~- (68 Cr. 762) 
E.L.P. 


MILTON SILVERMAN, 


UNITED STATES OF AMERICA, 


Defendant. 


PLEASE TAKE NOTICE that petitioner Milton Silver=zar 


hereby appeals from the Opinion and order of the Court filed 


. 


herein on or about July 16, 1976, to the United States Court o 


Appeals fer the Second Circuit. 


Dated: New York, New York 
July 23, 1976 


YOURS, etc. 


“wee. is 
Attorney for Petiticrer 
36 West <ith Street 
New York, New York 1£503< 
$72-0170 


70: KOBERT B, FISKE, JR., ESQ. 

United States Attorney 
for the Southern District 
of New York 

One St. Andrew's Plaza 

New York, New York 10007 
Alan Levinc, Esq. 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
MILTON SILVERMAN, 
Petitioner-Appellant, 
- 75 Civ. 4989 
~against- ELP 
UNITED STATES OF AMERICA, STIPULATION 


Respondent -Appellee. 


IT IS HEREBY STIPULATED by and between counsel for 
the parties herein th-t the annexed copies of correspondence 


among counsel and the Court be and hereby are made a part of 


the official record in this case to replace the Court's copies 


which are missing. 


Dated: New York, New York 
September 16, 1976 
. ROBERT B. FISKE, JR. 
United States Attorney 
Southern District of 
New York 
Counsel for Respondent 
by Alan Levine, Esq. 


LLOYD A. HALE 
Counsel for Petitioner 


Liovp A. HaALc 
ATTORNEY AT LAW 
6 Wwe 4aarn COT eCeET 
ww YORK, M. '¥. 100O2e 


Anta Comoe 212 
THerwnonme 072.0170 


July 15, 1976 


Hon. Edmund L. Palmieri 
United States District Judge 
United States District Court 
Southern District of New York 
Foley Square, New York 10007 


Re: Silverman v. United States 
75 Civ. 4585 


Dear Judge Palmieri: 


This letter is in response to the letter of Assistant 
United States Attorney Alan Levine to this Court deted 
July 8, 1976, concerning the above encaption7d action 
raising for the first time at this late dace the 
baseless claim that the issue as to his noncompliance 
with the subpoena duces tecum served ‘ipon nim and other 
requests, demands, motions and appeals is moot. 


What the July 8, 1976 letter of attorney for respondent 
patently amounts to is an effort to paper over the chasm 

of his non-compliance with the lawful process of this 

Court and his refusal to produce essential material sclely 
under the control of respondent which is necessary for 

full and fair determination of the is ues raised by the 
petiticn. 

Respondent's attorney's July 8, 1976 letter asserts that 
"the Government made availabie to counsel (for petitioner) 
its exhibits and 3500 material from the trial..." (Signi- 
ficantly, no such assertion is made as to Brady material 
which was requested and subpoenaed ({ 3) even though there 
are indications that such material exists, e.g.: Reply 
Affidavit, 3/3/76, 412, and undisclosed Maloney memorandun 
of 3/11/69). Petitioner's counsel has constant’: complained 
that although some files were made available in 19875 - a 
year after request ~ they did not contain that material 
(See petition, P. 14, n.7, and reply affidavit to pending 
motion, {3). Indeed, in response to the continuing appli- 
cations by petitioner's counsel, Mr. Levine, on February 10, 


1976, wrote to counsel, indicating that a carbon copy 
had been sent to this Court, stating: “Fifteen 
additional file folders containing materials from the 
case of United States of America v. Silverman, were 
produced in my office on February 6, 1976. & have 
and none of the trial exhibits 
T were contained therein, except 


Petitioner's counsel replied to that letter on February 
19, 1976, carbon copy to the Court, stating: “Eventually 
during 1975, in at least two installments, several files 
were produced and examined by me in the United States 

_ Attorney's Office. The purpose of the examination was, 
was stated to be, and is, to ascertain from the exhibits, 
the 3500 material, the Brady, and other exculpatory 
material, and the circumstances surrounding the alleged 
grant of immunity to Jacob Friedlind, further support 

for and/or light on the Sec. 2255 petition, which petition 
incorporates a motion for this relief. During the 
examination.material which was confidential (difficult ‘*o 
conceive of at this date) or irrelevant was disregarded. 
After the examination, I pointed out to Mr. Wohl that the 
files contained few of the trial exhibits, little 3500 

or Brady material, and nothing on the alleged grant of 
immunity to Jacob Friedland, but did contain indicia that 
other material in at least the first three categories 

@id exist. ..« « 


"after the above petition was filed and assigned to 

yourself we had a lengthy conference in which I summarizea 
the foregoing circumstances and requested the remaining 
material, which reqcest presumably resulted in the production 
of the fifteen additional files you mention in your letter 

of Feb. 10. 


"“Entreaty is hereby made that examination of the newly 

found batch of files continue in the same manner as before 
and in sufficient time as to allow the filing of petitioner's 
reply herein by the adjourned date of March 9, 1976." 


Instead of allowing the examination of those files, respondent ' 
counsel replied in a letter of February 26, 1976, carbon copy 
to the Court, Stating that he had examined the “additional 
files”, determined that they were the same files previously 
inspected, and said there was no reason for further inspection. 
Although petitioner's coynsel requested that he and Mr. 

Levine (who had not been assigned this case at tne earlier 
inspection) jointiy examine the “fifteen additional filcs” 


to avoid any misrepresentation to the Court as to what 

they contained. This request was ignored. These actions 
necessitated the serving of the stbpocna duces tecum on 
respondent on March 9,1976, tm secure the material specified 
therein. Admittedly that subpocna was also ignored by 
respondent (sce memorandum in opposition to pending motion, 
p.- 6, and reply affidavit, 44). 


A further example of the callous disregard of petitioner's 
procedural and substantive rights is furnished by the 
United States Attorney's office's refusal to return books, 
records and papers seized from petitioner at the time of 
his arrest on or about May 6, 1968. Repeated requests 

for their return, including one about the time of the 
filing of the petition herein, have been made. They also 
have been ignored although the trial was completed over 
seven years ago and their continued retention by agents 
of respondent can serve no other function than continuedé 
harrassment and handicapping of petitioner. 


The contention that the in camera production of the Maloney 
and other memorand. in any way effectuate nretitioner's 
rights in respect thereto has been dealt with in counsel's 
letter of July 8, 1976, to this court. 


No report has been received on the “further search" Mr. 
Levine sta.-1 in his Jetter of February 10, 1976, he had 
directed. 


This Court, it is respectfully submitted, should not allow 
the attempt in respondent's July &th l:tter to create a 
record contra: y to the facts, in the hove that the letter 
passing silently into the file of this case may be used 

as a basis to argue a record which does not exist. That 
attempt should be specifically repudiated and petitioner's 
pending motion in all respects be granted. 


Respectfully yours, 


Lloyd A. Hale 
Attorney for Petitioner 


LAH: 1c 
cc. Alan Levine, Esq. 
Assistant United States 
Attorney 
One St. Andrew's Plaza 
New York, New York 10007 
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July 8, 1976 


Honorable Edmund L. Palmieri 
United States District Judge. 
. United States Courthouse 
Foley Square 

New York, W.Y. 10007 


te Re: Milton Silverman v. United States 
75 Civ. 4989 


Dear Judge Palmieri: 


The government has been served with petitioner 
Silverman's reply affidavit to his motion to vacate the 
Court's opinion and order dated May 7, 1976. With respect 
to paragraph 7 of petitioner's affidavit, the Government 
restates what is contained in its memorandum to Ccurt at 
page 6, to wit that the Government did not request of the 
Court an adjournment sine die of the subpoena and did not 


state to counsel that one had been obtained. 


Nevertheless, inasmuch as the Government made 
available to counsel in 1975 its exhibits and 3599 material 
from the trial in its possession and made available to the 
Court in camera the Maloney memoranda, counsel's claim 
with respect to the’subpoena is moot and irreievant. 


“" “Very truly yours, 


ROBERT B. FISKE, JR. 
United States Attorney 


By: Ce 
ALAN LEVINE” : 
‘ Assistant United States Attorney 
ti ~- Tel: (212) 791-1934 


ce: Lloyd Hale, Esq. 
36 West 44th Street 
New York, New York 


Lrovpn A. HALE 
ATTORNEY AT LAWw 
BG WEST 44T™ GCTaccrT 
EW Yor"... N. ¥. 70036 


Anta Cooe 212 . ml 
“Ta.eenonc O72-0170 - te ae 


_ July 8, 1976 


Hon. Edmund L. Palsiecri 

United States District Judge 

United States District Court 
Southern District of New York 

Foley Square, New York 10007 


woe 


Re: Silverman v. United States 
75 Civ. 4389 


Dear Judge Palmieri: 


fhis letter is in response to Assistant United States 
Attorney Alan Levine's letter of July 2, 1976, to 

counsel for petitioner in the above captioned matter, 
which indicates a carbon copy was sent to your Honor. 


In that letter Mr. Levine states that in response to 
what he terms “petitioner's motion for reargument" 
the Government has submitted the Maloney memorandum 
of March 11, 1969, to the Department of Justice 
(concerning the application to grant immunity to 
Jacob Friedland) and an Assistant Attorney General's 
memorandum in response thereto dated March 12, 1969, 
-®ynder a bond of confidentiality for tie Court's in 


eamera inspection . .-.- - (emphasis acdec}. Ar. 
letter does not say when his submission to the Court 


was made. . 


On behalf of petitioner, counsel respectfully interposes 
a strenuous objection to this extraordinary and prejr- 


@icial procedure. ~~ 


This is not the first attempt by the United States 
Attorney's office to secure a decision adverse to 
petitioner on “evidence 
to see let alone to explain, contest or rebut. Prior 
to the trial of 68 Cr. 762, in an attempt to obtain 
evidence from Jacob Friedland, then Assistant United 
States Attorney Andrew Maloney sought to submit grand 


jury minutes to 


T : 8 
LEVisS & 


“ which he has not been permitted 


Judge Murphy for his in camera inspection 


which procedure Judge Murphy refused to countenance. (See 


173 


- 


e - aQa 


petition, p. 10, n.G6). This Court should again reach 
the same result at least and until a copy of the Maloney 
and reply memorandum has been submitted to petitioner. 


It is also respectfully submitted that merely rejecting 
the proffer of attorncy for respondent is insufficient 
relief. Petitioner has sought those memoranda through 
the subpoena of March 8, 1976, served on respondent's 
attorney (sec affidavit in support of pending motion, 
-93; xveply affidavit, 74-8) which was admittedly ignored 
by him, and through an application under the Freedom 
of Information Act to the Department of Justice which 
denied the application and refused to expedite petitioner's 
appeal, still pending, from that denial with full knowl- 
“edge of the pendency of the petition. (See affidavit in 
support of pending motion, %3; reply affidavit, 48). 


‘What respondent's action in attempting to submit these 
memoranda solely under its control in camera now after 

the petition has already been denied is a contempt of 

this Court, a flaunting of its process and a denial of - 
due process to petitioner. Petitioner has sought those 
memoranda from the only two sources available - the United 
States Attorm-y"*s office and the Department of Justice - 
by the only means available to him, by request, demand 
subpoena, formal application and appeal. It is obvious 
from the respondent's attorney's present submission that 
the United States Attorney's office had in its possession 
the memoranda but ignored the lawful process of this Court 
for its production - petitioner's subpoena duces tecum - 
instead waiting until after the denial of the petition and 
then submittixg it in camera. The Department of Justice 
similarl, fru : 2 
expedition of his appeal from its refusal to produce the 
memoranda under the Freedom of Information Act. 
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What these actions mean is that respondent's attorney and 
the Department of Justice have arrogated to themselves 
the function of judge and jury on issues of procecure, 
fact and law. 


The petition calls for production of material unde. Lear 
v. Maryland, 373 U.S. 83 (1962), which commands production 
of exculpatory material for timely use by the petitioner 
mot for ex parte in camera submissions after an adverse 
decision has already been rendered. 


The petition filed hcrein makes grave charges of knowing 
use of perjurcd testimony in bringing about pcetitioncr's 
conviction under 68 Cr. 762. The memoranda now submitted 
were timely sought by petitioner through all legal means 
at his disposal. Respondent's agents’ and attorneys’ 
refusal to produce that material means that those agents 
and attorneys have taken the position that they alone have 
‘the right to determine what, if any, evidence should be 
submitted in a proceeding to determine the legality of their 
own acts. This may not be done. (See Miller v. Pate, 386 
U.S. 1 (1967). 


Perhaps worst of all the attempt to submit now these 

memoranda “under a bond of confidentiality” is not only 

a denial of due process to petitioner but an astonishing 

aga to impose an administrative gag order on this very 
urt. 


It is, therefore, respectfully submitted that to vindicate 
the independence and integrity of this Court as well as to 
afford petitioner the due process to which he is entitled, 
that the Court furnish copies of the memoranda submitted tc 
petitioner or order that the United States Attorney furnish 
such copies and that the relief requested in petitioner's 
pending moticn in a]l respects be granted. 


Respectfully yours, 


Lloyd A. Hale 


LAH:1lc 
cc. Alan Levine 
Assistant United States 
Attorney 


Huited States Department of Justice 


UNITED STATES ATTORNEY 
Sournemn Diwrmcr or New Yorn 
ONE BT. ANPREW'S rLaza 
NEW YORK, NEW YORK 16007 


July 2, 1976 


Lloyd Hale, Esq. 
36 West 44th Street 
New York, New York 


Re: Milton Silverman v. United States 
75 Civ. 4989 


Dear Mr. Hale: 


This is to advise you that in connection with 
the Government's reply to the petitioner's motion for 
reargument the Government submitted under a bord of 
confidentiality for the Court's in camera inspection 
the submission of Andrew Maloney to the Department 
of Justice dated March 11, 1969 and a memorandum of 
the Assistant Attorney General dated March 12, 1969. 


The submission of these documents in camera 
is not to be construed in any way as a change from 
the Government's position that petitioner is not 
entitled to the documents and that petitioner's 
remedy for that denial is the procedures incorporated 
into the Freedom of Information Act, 


- Lloyd Hale, Esq. ' \ July 2, 1976 


The Government merely provided these documents 
to the Court for the purpose of expediting a final 
resolution of this matter, 


Very truly yours, 


ROBERT B. FISKE, JR. 
United States Attorney 


&s 
By: Laur konis 


ALAN LEVINE 
Assistant United States Attorney 


Honorable Edmund L. Palmieri 
United States Distr Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


June 16, 1976 


Honorable Edmund L. Palmieri 
United States District Judge 
United States Courthouse 
Foley Squzre 

New York, New York 10007 


Re: Milton Silverman v. United States 
75 Civ. 4989 


Dear Judge Palmieri: 

With the Court's permission the Goverment 
will file its reply to the petitioner Silverman's 
motioa for reargument on June 25, 1976. 

Very truly yours, 


ROBERT B. FISKE, JR. 
United States Attorney 


By: sidered 
ALAN LEVINE f 
Assistant United States Attorney 


Tel: 791-0532 


CG: Lloyd Hale, Esq. 
36 West 44th Street 
New York, N.Y. 10036 


United States Department of Justice 
UNITE.) STATES ATTORNEY 
Soururax Dnarmcr or New Yor« 

UNITED STATES COURTHOUSE Annex 


qouveoussOne St. Andrew's Pliza 
NEW YORK. N. ¥. 10007 


February 26, 1976 


Lloyd A. Hale, Esq. 
36 West 44th Street 
New York, New York 10036 


ue Re: Silverman v. United States 
Dear Mr. Hale: 


This is to confirm out telephone conversation 
of February 26, 1976 in which I advised you that further 
inquiry of our records indicates that the fil?s you 
inspected during 1975 with Frank H. Wohl, Assistant 
United States Attorney, are the same files which have 
been presented to me by our Record Clerk. 


Therefore, there appears to be no reason for 
any further irspection, 


Very truly yours, 


THOMAS J. CAHILL 
United States Attorney 


aaa lee 
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By: 


ALAN LEVINE 
‘Assistant United States Attorney 
Telephone: (212) 791-1934 


Hon. Edmund L. Palmieri 
United States District Judge 
Southern District oi New York 
United States’ Courthouse 
Foley Square. 

New York, New York 10007 


PAnited States Department of Justice 
UNITED STATES ATTORNEY 
Gouruzcrn Disruicr oy New Yorn 

. UNITED staTex courrnovusnr Annex 


~-pamsaenn One St. Andrew's Plaza 
‘NEW YORK. N. ¥. 10007 


February 20, 1976 


Lloyd Hale, Esq. 
36 West 44th Street 
New York, New York 


Re: Milton Silverman v. United States 
Dear Mr. Hale: 


Tis is to confirm our conversation of yesterday 
in which the Government agreed to your request for an 
additional two weeks until March 8, 1976 to file reply 
papers in the above-entitled action, 


Please be advised that this is the last 
adjournment to which the Government will consent. 


Very tmly yours, 


THOMAS J. CAHILL 
United States Attorney 


’ 


By: ltlan ae 


ALAN LEVINE 
Assistant United States Attorney 
Telephone: (212) 791-1934 


Honorable Edmund L. Palmieri 
United States District Judge, spNY 
United States Courthouse 
Foley Square | 
New York, New York 10007 

- (By Hand) 


Lloyd A. Hale, Esq. 

36 West 44th Street 

New York, N.Y. 10036 
972-0170 


February 19, 1976 


Office of the United States Attorney 
Southern District of New York 

Foley Square 

New York, N.Y. 10007 


Att: Alan Levine, Esq. Re: Silverman v. U.S. 


Dear Mr. Levine: 


This letter will confirm my telephone conversation with 

you of today in response to your letter of Fes. 10 received 
yesterday. My initial contact with your office concerning the 
production and, inspection of records in the above matter was 
with the office of the chief of thecriminal division in or 
about August, 1974, inasmuch as the matter was then tmassigned. 
Eventually towards the end of 1976 Mr. Frank Wohl was so assigned 
(there may have been one or two assistants before Mr. Wohl, 

but nothing happened during their tenure). Eventually, during 
1975, in at least two installments, several files were produced 
and examined by me in the United States Attorney's office. The 
purpose of this examination was, was strted to be, and is, to 
ascertain from the exhibits, the 3500 material, the Brady, and 
other exculpatory material, and the circumstances surrounding the 
alleged grant of immunity to Jacob Friedland, further support 
for and/or light on the S&éc.2235 petition, which petition 
incorporates a motion for this relief. During the examination 
material which was confidential (difficult to conceive of at 
this date) or irrelevent was disregarded. After the examination 
I pointed out to Mr. Wohl that the files contained few of the 
trial exhibits, little 3500 or Brady material, and nothing on 
the alleged grant of immunity to Jacob Friédland, but did 
contain indicia that other material in at least the first three 
categories did exist.I do not believe I have had the privilege 
of conferring with the Mr. John Kenney, whom you mention. 


After the above petition was filed anda assigned to yourself 

we had a lengthy conference in which I summarized the fore- 
going circumstances and requested the remaining material, which 
request presumably resulted in the production of the fifteen 
additional files you mention in your letter of Feb. 


Entreaty is hereby made that examination of the newly found 
batch of files continue in the same manner as before and in 
sufficient time as to allow the filing of petitioner's r 
herein by the adjourned date of March 9, 1976. 


eply 


Thank you for your anticipated cooperation. 


Yours truly, 


cc: Honorable Edmund L. Palmieri 
United States District Judge 


| Hnited States Department of Justice 


UNITED STATES ATTORNEY 
Sournern Pintrmicr or New York 
UNTTED #TATZN CoUTITNOUNEK 
FOLEY sovAnE 
REW YOUK,. N. ¥. 10007 


February 10, 


Lloyd Hale, Esa. 
36 West 44th Street 
New York, New York 


Re: Milton Silverman v. United States 


Dear Mr. Hale: 


Fifteen additional file folders containing 

materials from the case of United States of America v. 
Silvermen were produced in my office on February 6, 1976. 

ave reviewed the contents and none of the trial 
exhibits or 3500 material were contained therein, excent 
Government's Exhibit 47 with which I assume you are 
familier. I have directed that further search be con- 
ducted. : 


For the record, I would appreciate your 
identifving who in our office agreed to produce this 
material over a year aro. “r. John Kenney, who hed 
this matter prior to myself, denies ever making such 
@ representation. 


Very truly vours, 


THOMAS J. CAFILL 
United States Attorney 


ALAN LEVINE 
Assistant United States Attorney 


791-1934 


Honorable Edmund L. Palmieri 
United States District Judre 
United Stetes Courthouse 
Foley Square 

New York, New York 


Luove A. HALE 
“MTTORNEY AT LAW 
26 WEST 44rn OTREKT 
wEw TORK, hw. ¥. 10090 


Arta Come 212 
TR.rrenac OF 2.0170 


February 3, 1976 


Pond 


Ken. Thomas J. Cahill 

United States Atrtrorney 

United States Court House 

Foley Square, ™.Y. 10007 Arctn.: Alan Levine, £sq.° 


ate 


Re: Milton Silverman v,. vu.S. 
78 Civ, 4&FC 


Dear Mr. Levine: 


This letter reflects your consent ‘© settinz February 23, 
1976, as the date Yor filine petitioner's cerly in the above 
ratter. 


Yours truiy, 


: “erred ober lew: cnt o wustice 


os Pee TS 


oA STATE Ar rrmm EE UNITED STATES ATTONNEY 
Govrercex Diwrenicr or New Youn 
UMITEY #TaTKR COUTTHOUNE 
FOLEY foQvARE 
WEW TORK, N. ¥. 10007 


January 23, 1976 


Lloyd Hale, Esq. 
36 West 44th Stree- 
New York, NY 10036 
Re: Milton Silverman ». United States 
75 Civ. 4989 


Dear Mr. Hale: 


This is to confirm an adjournment of the return 
date for the Government's papers in opposition to the 
motion and the plaintiff's reply papers until February 
9, 1976. 


Very truly yours, 


THOMAS J. CAHTLL 
United States Attorney 


ate a 
praiscent United States Attorney 


Honorable Edmund Palmieri 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


December 30, 1975 


Lloyd A. Hale, Esq. 
36 West 4dth Street 
New York, N.¥. 10036 


Re: 


Mlton Silverman V. United States 


75 viv. 4989 


Dear Mr, Hale: 


This is to confi: our telephone conversation today 
adjourning the due date of the Government's response 
to your petition to January 26, 1976. 


Sincerely, 


THOMAS J. CAHILL 
United States Attorney 


Assistent United States Attorney 


Honorable Edmund L. Palmieri 
United States District Judge 
Room 2003 

Foley Square 

New York, New York 10007 


ated States Depactmncat of Gustce 


UNITED STATES ATTORNEY 
Gourneen Insruicr or New Y¥ 
UNITED KTATES cocRTHOW KR nNCK 
mcmxsccanx Gne St. Andrew's Plaza 
- NEw YORK, N. ¥. 10007 


November 4, 1975 


Lloyd Hale, Esq. 

Room 1106 

36 West 44th Stre 

New York, New York 10036 


Re: Milton Silverman v. United States 
75 Civ. 4989 


Dear Mr. Hale: 


This is to confirm your consent to an extension 
of the Government's time for filing its response to 
the above-entitled action until December 15, 1975. 


Very trmly yours, 


' THOMAS J. CAHILL 
United States Attorney 


By: Mam tn l_ 
Alan Levine 


Assistant United States Attorney 
Telephone: (212) 791-1934 


Honorable Edmund L. Palmieri 
United States District Judge 
Room 2003 

United States Courthouse 
Feley Square 

New. York, New York 10007 


